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Y crarTti npoaHasmizoBaHO NMOHATTHA “He3aKOHHA TPyAOBa Mirpauis”, BU3HA4YeHO ii
npaBoBi miacraBu. BuzHaueHo Ta NpoaHATI30BAHO 3aJIeKHICTh BHHUKHEHHSI He3aKOHHOI
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B crathbe npoaHaIM3MpPOBAHO NMOHSITHE “He3aKOHHAsl TPyA0Basi MUTpanus’”, onpeeeHo
ee mMpaBoBe OCHOBaHus. OmpeneseHa M NMPOAHAJHM3HPOBAHA 3aBHCHMMOCTH BO3HUKHOBEHHS
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RESPONSIBILITY FOR THE ILLEGAL LABOR MIGRATION:
INTERNATIONAL LEGAL GROUNDS

In the article the term “illegal labor migration”, to its legal basis. Identified and
analyzed the dependence of origin of illegal migration of international legal grounds and
responsible for its execution.
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IMocranoBka mpooaemMu. JlocmimKeHHS HE3aKOHHOI TPYJOBOI Mirparii TomoMoXke 3’SICyBaTH
CYTHICHI O3HAaKHM TaKOTO IOHSATTSA, SK HE3aKOHHA TpPYAOBa Mirpailisi Ta MiJCTaB BUHUKHCHHS BiJIIOBI-

JATIBHOCTI 33 TaKy MIrpalito.

AHani3 gociimkenHs npodaemu. [lutanHs perynoBaHHS TPYIOBOI Mirpamii JOCHiIKyBalH TaKi
BueHi: A. babenko, H. boprtamk, lO. By3nwmmpkuiti, M. Jlomimmiii, C. Joporynmosa, A. JloneHko,

241



. Kymancekuii, A. 3arpooceka, ®@. 3acrasuuii, E. Jlibanosa, O. ManuroBchka, H. Hmxauk, B. Hogik,
[upoxkos, O.Ilickyn, I. IIpubutkoBa, M. Iltyxa, }O. Pumapenko, Y. CamoBa, B. Ctemenko,
Crenenko, FO. Tomumka, B. Tpommuucekmii, O. Xompa, M. llynsra, II. Yamuii, C.Yexosudy,
. [Hammryp, B. lanoan ta iH.

oNnAom

Mera gociiqKeHHs] — BU3HAYUTH MIKHAPOHO-IIPABOBI MiJCTaBU BiJIMIOBIIAIBHOCTI 3a HE3aKOHHY
TPYAOBY Mirpariio.

Bukiaan ocHoBHoro marepiany. TpymoBa Mirpallisi HaceleHHsS ICTOTHO BIUIMBaE Ha 30aiaH-
COBaHICTh PHHKY TIpalli, 3MiHIOE €KOHOMIUYHHUI Ta COLiaJbHUN CTaH HACEJEHHS, YacTO CYyNPOBOIKYETHCS
3pOCTaHHSAM PiBHS OCBITHBOI Ta MPOQECiiHOI MiATOTOBKH, PO3MMPEHHIM MOTPeO 3aIyuyeHHX 10 Mirpamii
HaceJeHHs JoAeld. A 3 iHmoro 00Ky — MacOBHH HAIIMB TPYAOBHX MITPaHTIB MOXKE CTaTH HPUYHUHOIO
3pocTaHHsl 0e3poOITTs, MOCWIEHOTO THUCKY Ha comianbHy iH(pacTpykTypy. OTKe, TpyIdoBa Mirpauis
OTIOCEPEIKOBAHO BIUIMBAE Ha PiBEHb XHUTTSA KOPIHHUX MEIIKaHIIB, Ha AeMorpadiuHy Ta COLialbHY
CTPYKTYPY, PO3MILLICHHS Ta PO3CEJICHHSI HACEIEHHS, IOT0 eTHIYHUN CKJIal i JOCUTh 4acTO MPHU3BOJUTH JI0
HaNpy>XCHUX BIHOCHH MiX Pi3HUMH JIepKaBaMH, IKHX CTOCYIOTHCS Li MPoOIeMH, a iHOA1 0 MiXKHApOIHOT
HecTabIIbHOCTI.

Ille manpukinni XIX cr. Taki BugatHi BYeHi, sk Y. JlomOpo3o i I'. Tapx, nerampHO HOCHiIKyBaIn
BIUIUB TPYJOBOI Mirpamii Ha 3pOCTaHHS MPaBONOPYIICHb Ta IHIIMX aHTHCOWiadbHUX SBUIN 1 Aimuim
BHCHOBKY TIpO T€, 110 IHTEHCUBHICTh TPYJOBHUX MITrpaliiHUX MPOIECIB YCKIAIHIOE CUTYAIliI0 B KpaiHaX i
KOHKPETHUX MiCLIEBOCTSIX, KyJI1 IIPUOYBAIOThH TPYAOBI MITPaHTH.

He MeHm KpuUMIHOT€HHMM YMHHHUKOM BHUCTYIA€ 1 HE3aKOHHAa TpyIOBa Mirpaiisi, MoB’s3aHa 3
NOPYIICHHSIM HaliOHAaJIbHOTO 3aKOHOAABCTBA Ta MIKHAPOIHO-IPABOBUX JAOTOBOPIB, IO PETYJIIOIOTH B3,
BUi3]1 i mepeOyBaHHs i1HO3eMHUX IPOMAJISH Ta 0Ccib Oe3 TpoMajTHCTBA HA TEPUTOPIi CyBEPEHHUX JIEPKaB.

Ha mowarky XXI cT. He3akOHHY Mirpamilo CBIiTOBE CHIiBTOBAPHCTBO 3apaxOBY€ 10 OCHOBHHUX
BUKIIMKIB 1 3arpo3 HaI[iOHaJbHIA 1 MDKHApOHIHIHA Oe3memi Mmopsj 3 TEpOPU3MOM, TPAHCHAI[IOHAIHHOIO
OpraHi30BaHOIO 3JI0YMHHICTIO, HE3aKOHHUM 00iroM HapKOTHKIB i 30poi [1].

3 oaHoOro 00Ky, HE3aKOHHA TPYAOBa MirpaLisi CIpHsie MOMUPEHHIO 3a3HAYCHUX BUKIIMKIB 1 3arpo3, a
3 iHmWoro — cama € (GOPMOI0 CydYacHOi TpPaHCHAI[IOHAJIBHOI OpraHizoBaHoi 37104MHHOCTI. I[lpuyomy
CKJIAJIOBY HE3aKOHHOI Mirparmii Sk (OpMH 3J0YMHHOCTI CTAHOBUTH TOPTIBISA JIIOABMH 3 METOIO
3a0€31eUYeHHS TIHBOBOT'O PHHKY TIPaIli Ta HEJETATHHOTO PUHKY CEKC-TIOCIyT [2].

JlomiIbHO 3a3HAYUTH, IO TEPMiH “‘HE3aKOHHA Mirpallis’ y IpaBOBHX MTOKyMEHTaX BUKOPHCTOBYIOTH
JIOCHUTH PiIKO. Y 3aKOHOIAaBUOMY IIJIaHI BU3HAUCHHS HE3aKOHHOI TPYIOBOI Mirparlii He iCHYE.

Yromy mpo cmiBpoOITHUNTBO JAepikaB-ydacHunb CHJI y 0opoTh0i HE3aKOHHOIO MIrpari€ro,
mignucano B 1998 p., mig HE3aKOHHWMH MirpaHTaMH pO3yMi€ TPOMAIsH TPETiX AepaB Ta ocid 0Oe3
IPOMAJSIHCTBA, SIKI MOPYIIMWIN “IpaBuia B’i3my, BUi3dy, nepeOyBaHHS ab0 TPaH3UTHOIO NPOI3dy uepes
TepuTopii cropin”. J[o kareropii HE3aKOHHHWX TPYIANTUX-MITPaHTIB YTOJa BiIHOCHUTH TaKOX TPOMAIISTH
CTOpiH, SKi TOPYIIMJIW “TipaBWja mepeOyBaHHA Ha Teputopii oxmiei 31 CTopiH, BCTaHOBIICHI i
HaIllOHAJILBHUM 3aKoHOaBcTBOM™ [3].

3aramoMm Mmpo HE3aKOHHY TPYAOBY MITpaIlif0 MPaBUILHO TOBOPUTH SK TPO B’i37, rmepeOyBaHHS Ta
BUI3]] 3 TEpUTOpii JepKaBH, IO BiAOYBAIOThCA 3 TIOPYIICHHSM HOPM 1 3arajbHOrO, i CHEHiabHOTO
(iMMirpamiifHOT0) 3aKOHOJaBCTBA KOHKPETHOI JIepKaBu. BinnmoBinHo, Ha Hamly AyMKY, HE3aKOHHI TPYAOBI
MIrpaHTH — IIe 0co0M, sKi B DXKIKAlOTh B Jep)kaBH, abo mepeOyBalOTh Ha IX TEPHUTOpIl CBIAOMO 3
MOPYIIEHHSIM HOPM 3aKOHOAABCTBA IMX jAepkaB. OTxke, MpaBOBUH cTaTyc oci0 Ha TepuUTOpii iHO3EMHOI
JIepKaBU 3TIAHO 3 HOPMaMH MIDKHApPOJIHOTO TpaBa BHU3HAYAE€ThCA ab0 MDKHAPOAHOIO Yrojaor, abo
HAIlIOHAJILHUM TIPAaBOM KpaiHH [TOXO/PKEHHS TPYJIO0BOTO MIirpaHTa.

Byab-ka 3 JepxkaB CTHKaeThCs 3 IMpoOJeMaMu HE3aKOHHOI TpyZoBoi wirpamii. YacTmHa mwx
pobieM Mae 3arajJbHHUNA XapakTep, a YaCTHHA — OCOONHMBHNA, 0OYMOBIEHHIH €KOHOMIUYHUM, reorpadiqHuM
NOJOKEHHSAM KpaiHd, i KyJbTYpHUMH, ICTOPUYHUMH TpaguuisMu. [Ipm mpoMmy mOTYXHi, €KOHOMIYHO
PO3BHHEHI JIepKaBH, BBAKAIOTHCS TaK 3BaHUMH KpaiHaAMU MPU3HAYEHHS, TPUBAOIUBUMH IS MirpaHTiB. Y
4yuCTi Takux Kpaid niaupytots CIIA, Himeuunna, @panuis, [unis, Kanaga, CayaiBcbka Apasist.
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€BponeiCchKi epkaBH, 30KpeMa 1 3a3HaueHl BHWINE, 3MYIICHI Ha CyJacHOMY eTalli MPOTHIISATH
MOTY)KHAM TIOTOKaM TPYMOBUX MirpanTiB. [{uM 3ymoBieHa moTpeba cTBOpeHHS ¢()EKTHUBHOI “CHCTEMHU
iHTerpoBanoi Oe3neknu”’. B pesymprari y CIIA, Icmanii, BemukoOpuranii, Himeuunni Oarato B 4omy
3MIHIOETLCS CTaBJICHHS J0 TPYIOBUX MITPAHTIB 1 3 O0KY IMOJIITHKIB, 1 3 00KY IpOMaJCHKOCTI.

3okpeMa 3aKkoHOM Tpo pedopMy y chepi 00poTHOHM 3 HE3aKOHHOIO TPymoBoio Mmirparieo y CIIA
MPUIHATO 3aX0U MO0 BIOCKOHAJICHHS MaTPYJIbHOI CIY:KOHM Ta 3MIIIHEHHS KOopJoHy. Basiui (10 10 Tuc.
0ci0) 301TBIICHO KUIBKICTh CITIBPOOITHHKIB, SIKI MATPYJIOIOTh MEKCHKAHCHKHN KOpPIOH, MOOyIoBaHi
METaJIeBI Oropoki Ha Oarathbox ii JUISHKAaX, Po3MmouaTo OyMiBHUIITBO OETOHHOI CTiHUM. BcraHOBIEHO
HANCKJIaHIII TEXHIYHI CIOPYIH, 30KpeMa, POOOTH30BaHI Ta KOMI'FOTEPHU30BaHI CUCTEMH 3 BIJICTEKCHHS
HE3aKOHHUX TPYJIOBHX MIrpaHTiB, NPWIAAX HIYHOTO OadyeHHs, CHeialibHI TPUXOBaHI JaTYUKH, IO
pearyroThs Ha pyxoMi I1iii [4].

3rigHO 3 iMMIrpaiiiiHuM 3akoHOM, 110 HaOyB uuHHOCTI 3 1 kBiTHS 1997 poky, mepeabadeHa
nporeaypa “IipHCKOPEeHOi ienopTallii’” TpyJOBUX MITpaHTIB, SIKi He3aKOHHO B’ixanu Ha Teputopito CIIA.
BiamoBinHO 10 aMEepUKaHCHKOTO 3aKOHO/IABCTBA MPOIIeaypa ASMOpTaIlii He3aKOHHUX TPYIOBUX MITpaHTIB
BiZOyBa€ThCs, SIK MPAaBWIO, 3a pIilIeHHSIM cydy. Temep iMMirpamiiiHii Biaal HaJaHi TMOBHOBAaYKCHHS
CaMOCTIHO MpHUHMATH PIllIeHHs PO BHCIAHHS TPYIOBUX MIrpaHTiB 0e3 MOAANBLIOro Meperisigy TaKkoro
pimeHHs, Ko BiH npubOyBae B myHKT B’i3ay B CLIA 3 QansmuBiuMu 1okymeHTaMu abo 6e3 TOKyMEHTIB
B3arami [5].

3riiHO 3 HOBMMHU NpaBHJIaMHU, TPYAOBUI MIrpaHT MOXe OyTH HErailHO IeNOpTOBaHWU MpH B’i37l B
Cronyueni Ulrtatn 3a 6araropa3oBoio Bi3010, SIKUIO BiH MOPYIIMB TEPMiH HOMNEPEAHBOrO NepeOyBaHHS
Xxoua 0 Ha OJIMH JIeHb; Y HACTYIHI II’ATh POKiB BiH He oTpuMae no3Bony Ha B’i31 y CLUA. IIpu nopymenHi
TepMiHy mepeOyBaHHS Ha 12 wmicsauiB i Ounblie, B’i37 Oyae 3a00pOHEHHMI MPOTATOM JECSATH POKIB.
HaTomicTh, 3a He3aKOHHE HaliMaHHs 1HO3EMIIiB pOOOTO/IABIII MiAIAI0THCS CILIATI 3HAYHOTO mTpady [6].

[locuneHHs, B OCTaHHI POKH, KOHTPOJIIO 3a TPYIOBOIO Mirpaumieto Ta nparHeHHs Ypsgy CLIA
oOMmexxuTH i1 HeJeranbHy CKJIaJIOBY 3IIHCHIOETBCS 3 YypaxyBaHHSIM OO0 €KTHBHUX BHMOT JE€p)KaBHOTO
PEryJIoBaHHS COLIaIbHO-EKOHOMIYHOT'O PO3BUTKY aMEPHUKaHCHKOI'O CYCIINbCTBA Ta aKTUBHOI MirpaliifHoi
TMOJIITHKH, 110 MTPOBOJIUTHCS B KpaiHi.

Uunne 3akoHonmaBctBo DPH mepenbauae mocuth cyBopi 3axoiu TMOKapaHHsS Ui 0cCi0, ski
MOPYIIYIOTH MTPaBHIIa TIepeOyBaHHs TPy AAIIMX-MITpaHTiB Ha TepuTopii HiMmeuunnu. BinnosimHo 10 3aK0HY
“ITpo ino3emiiB” 1990 3a He3akoHHE MepeOyBaHHS B KpaiHi TPy AAIIli-MIrpaHTH KaparoThCsi T030aBICHHIM
Bouti 7o 1 poky abo rpomosum mrpadom go 260 espo [7].

Hocnimxenass puHKy mpaiii, npoBeneHe B Anrmii B 2001 p. 3 MeTow BH3HaueHHS NOTpPeOM B
JIOJTATKOBUX TPYAOBUX pecypcax, MoKasaio, o0 HecTaya poOOYHX pyK B IIill KpaiHi iCHY€ 1 Ha BEpXHiX, i Ha
HIOKHIX “TIOBepxax” pWHKY Ipaii, TOOTO TyT 3aTpeOyBaHi i BHCOKOKBami(ikoBaHi, i HekBamidikoBaHi
MIpaIiBHAKH.

Y 1987 p. y BemukoOpuranii OyB NpUAHATHH Tepmmi micis 3akoHy 1971 p. iMMmirpamiiHui
3akoHomaBunii akt (The Carrier Liability Act), skuii psiMO CIIpSMOBaHUN MPOTH HEJNETATBHOI TPYHAOBOI
Mirpamii [8]. 3aK0H BCTaHOBHB: BiANOBINATHHICTH TMEPEBI3HHUKIB TPYMSIIIAX-MITpaHTIB (aepo- Ta IHMII
KOMITaHii, 1o 3AiMCHIOIOTh MiXKHAPOIIHI IMePEBE3CHHS MacakKMpiB) 3a BiACYTHICTh YHHHUX JOKYMEHTIB Ta
IIIOYMX Bi3 y IXHIX THacaxkwpiB. BapTo 3a3HaumTH, 1m0 MOAIOHI 3aKOHHM OYJHM MPUHAHATI 1 B IHIIHX
€BPOMNENUCHKUX KpaiHax.

[Topsix i3 3aranbHUMH HiAXOAAMH JO MPOOJIEMH HEJIeTATbHOI TPYIOBOI Mirpaiii, po3po0isSioThes i
cIieliajibHl 3aX0H, 10 IKMX MOKHA BIJHECTH:

— KaMITaHi0 MO0 CIPOINCHHS Ta CTaHHapTH3allii JOKYMEHTIB, IO 3aCBiMIYIOTh OCOOY 1 CTaTyc
MITpaHTa;

— CTBOPCHHS 00’€HAHMX TPYI TOJIIIl Ta MirpamiiHoi ciyx0m ans OOpoThOM 3 HellerajlbHOO
MITpali€ro;

— e(eKTHBHINIE BHKOPUCTAHHS TPUHHATHX 3aKOHOJABYMX HOPM JIIsl BHIIYYCHHS JIOXO/IIB,
OTPHMaHUX IUISIXOM eKCIUTyaTallii mpaili HeJleralbHUX MITPaHTiB, HAKJIaJeHHS ITpagiB TOIIO.

Ile omHa hopma OOPOTHOHM 3 HEJETAIBHOI TPYJIOBOIO MIrparli€ro, akTUBHO 3aCTOCOBYEThCS B ITaii, —
Kamrmadii 3 jeranizanii. [Ipotsrom cBoei HeTpuBaoi mirpaiiitHoi icropii ITamis Bxke mposena 3 MirpariiHi
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amuicrii. [lepmra ammicrtis, mpoBeaeHa B 1986 p, mo3BoJMIa JIETali3yBaTH THX HE3aKOHHO 3alHATHX
1HO3EMIIIB, SIKUX TIOTOIMBCS JIeTali3yBaTH iX pobortomaBemnb. [IpuitManics Takok 3asBH i BiI THX, XTO
nIykae po6oTy. Y Xofi 1mi€el kaMianii 0yno neranizoBano 120 Tuc. TPYIOBUX MITpaHTIB (3HaYHA KITBKICTH 3
SKUX OyyH ykpaiuisaMm) [9].

B Icmanii Ha 60poTEOY 3 HENETATHHOIO TPYAOBOIO MITPAITIEI0 CIIPIMOBAHUH “3aKOH MPO 1HO3EMITIB”,
mo nepeabadae 3axoau OOPOTHOM 3 HEJETAIFHOIO MIrpali€lo Ta 3alHATICTIO, “HYOpHUMH OipkaMu mpami”
TOIIO. AJIMIHICTPATHBHI TIPABOMOPYIICHHS y cdepi HE3aKOHHOI 3alHATOCTI 1HO3EMHHX TPOMAIISTH
HOJIISIOTECSI B HBOMY Ha IMPOCTYIKH, CEPHO3Hi 1 TshkKi mistHHS [10].

B ocranHix mokymeHTax ypsaay BemnkoOputaHii, 30kpema i B biniii kHu31 iMMirparii, Bce gacTiire
BHCJIOBITFOETHCS i71es1 TTPO HEOOXIMHICTh PO3IMIMPEHHS JICTATEHUX MOKIUBOCTEH I THX POOOTOMABIIIB, SKi
MaroTh NONUT Ha TPyASMMX-MirpantiB. Lli JeranbHi MOXIMBOCTI MOBHMHHI CTaTd ajJbTEPHATHBOIO
HE3aKOHHOMY TIpaIleBIAITYBaHHIO Ta OCHOBOIO CXEM TakK 3BaHOi “‘kepoBanoi Mirpamii” [9]. IIpodecop
Kpicrod HIminT BUCIOBUB LiKaBy AyMKY PO Te, IO Mirpaiis JIOACKOro Kamitary (OCBIUCHHX JIFOJICH) 3
OimHIIIMX KpaiH 0 BHCOKO PO3BUHYTIIIMX € HE HACTUIBKM IIKIJUIMBOIO U MEPLINX, SIK IPUHHATO
BBakatu. IloHan Te, MOXKIMBICTH eMIirpyBaTH y Oararily KpaiHy BHCTYIIA€ AOAATKOBUM CTUMYJIOM JUIS
MiJBUINECHHS OCBITHBROTO pIiBHA Ha OarbKiBIIMHI MirpaHTa. OTKe, MOXHa [IHTH BHCHOBKY, IO
riobaizaiis Ta OLTBII BIAKPUTI KOPIAOHU CIIPHUSIOTH PO3BUTKY JIFOJICTBA 3arajioM.

BucnoBku. BpaxoByroun HaBeleHE BHUIIE, MOXHA JINTH BHCHOBKY, IIO IIo0aji3amis Ta OiLIBII
BIIKPUTI KOPJOHW CHPHSIOTH PO3BUTKY JFOICTBA 3arajoM. OjHaK, II¢ TOBHHHO BiTOYBATHCS 3aKOHHUM
HIISIXOM, Y IWBLTI30BaHOMY PYCIi, 8 OTXe, IPOTUIisl He3aKOHHIN (HeleralbHii) TpyIoBii Mirpamii Ta THM
HETaTUBHUM YHHHUKAaM, SKi BOHa MICTHTh y c00i, Mae BimOyBaTHCs KOPCTKO, 3 BHKOPHUCTAHHSM YCiX
3aKOHHHX 3aXOJiB.
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