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IIpoananizoBaHo poJib IHCTUTYTY YKPAiHCHKOI aIBOKATYPH Yy MeXaHi3Mi 3axucTy npas i
cBo0O JIOAMHM Ta rpoMaasHuHA. 30cepel:KeHO yBary Ha TOMY, IIO Cy4YacHa CKJaJoBa
XapaKTEePUCTUKHU BiTYU3HSHOIO iIHCTHUTYTY aJABOKATypH 0e3mocepegHbO NMOB’si3aHa 3i 3MiHOIO
BeKTOpa He TiIbKH Yy cdepi BIOCKOHAJIIEHHS CyAOBOI CHCTeMH, aje i fK caMoOCTiiiHOro
IHCTHTYTY TPOMAJASHCHKOI0 CYCHiJILCTBA, 0 opMy€eThed B YKpaini. BusHaueno ropuanyny
NpHUpoAY iHCTUTYTY aJABOKATYPH SIK NMPaB0o3axucHOI opranisamii Ta ii Mmicue B cucreMi 3axucTy
OCHOBOIOJIOKHMX TPaB Ta cBO0OA JIOIUHU i rpoMaasiHuHA. JloBeAeHO, 1O 32 MPHUPOAOI0
aJIBOKATYpa € OAHHUM i3 OCHOBHHUX iHCTHTYTIB IeMOKPATHYHOIO CYCHIILCTBA, NMO3asIK 3/ili CHIOE
KOHCTUTYTUBHY I'POMAISHCHKY (YHKUII0O — 3aXMCT MpaB i 3aKOHHUX iHTepeciB rpoMaasiH Ta
IOpPUIMYHUX 0Ci0. AHadi3 ¢(yHKIiIOHYBaHHSI IHCTHTYTY aJABOKATYPH Yy MPaBO3aXHMCHOMY
MexaHi3Mi cydyacHoi YKpaiHM NiATBepIKYy€ HOro 3Ha4YHy poJb y (opmyBaHHi Ta (yHK-
HiOHYBaHHI TPOMaIAHCHKOI0 CYCIiIbCTBA.

Knwuosi cioBa: JwoanHa; mnpaBoBa Jep:kaBa; npasa i cBo0oaW JIIOAUHHM Ta
rPOMaJIHMHA; IHCTUTYT aABOKATYPH; aABOKAT; MeXaHi3M 3aXHCTy NpaB i cB00OJ JIOAUHN Ta
rPOMaJIHMHA; TPOMAJHChKe CYyCIiIbCTBO; MPAB03aXUCHUII MeXaHi3M.

H. H. bBouyJask

POJIb AABOKATYPBI B MEXAHU3ME 3AIIIUTDBI
IIPAB 1 CBOBO/l YEJIOBEKA

IIpoananu3upoBaHa poJib HHCTUTYTA YKPAUHCKON aABOKATYpPbl B MeXaHHM3Me 3alIMThI
NpaB U cB00O/ YeJ0BeKa H IPaxkAaHHHA. BHUMaHMe cocpeoTOYEeHO HA TOM, YTO COBPeMEeHHast
COCTABJIAIONIAS XapaKTePUCTHUKH 0TeYeCTBEHHOI0 MHCTUTYTA aABOKATYPbI HeNocpeICTBEHHO
CBSI3aHA ¢ H3MCHCHHEM BEKTOPAa He TOJbKO B 00JaCTH COBEPLICHCTBOBAHUS CydeOHOM
CHCTEMbl, HO H KaK CaMOCTOSTEJbHOI0 HHCTUTYTAa TPaKIAHCKOro o00lecTBa, YTO
(¢opmupyercss B Ykpaune. OnpenesieHa 1opuaudecKkasi NpupoJa HHCTUTYTA aABOKATYPbI KaK
NPaBO3alMTHOH OPraHu3alMyd U ee MeCTO B CHCTeMe 3alllUThl OCHOBHBLIX NMPaB M CBOOOJ
yeJiOBeKa M TIpaxkaaHuHa. /loka3aHo, 4TO MO NpPUPOAEe AABOKATypa fABJIAsAeTCH OTHUM U3
OCHOBHBIX HHCTUTYTOB JeMOKPAaTHYeCKOro o0IIecTBa, MOCKOJbKY OCYILIeCTBJIsieT KOHCTH-
TYTMBHYI0 TPaXAAHCKYI0 (PYHKUUIO — 3alIMTYy NPaB U 3aKOHHBLIX MHTEPECOB TPaXKIaH M
IOPUIMYECKHX JUL. AHATU3 GYHKUMOHMPOBAHUA MHCTUTYTA aABOKATYPHI B MPaBO3allIUTHOM
MeXaHM3Me COBPeMEeHHOH YKpauHbl MOATBEpP:KIaeT ero BaXKHYI0 pojb B (pOPMUPOBAHMU H
(pYHKUHOHMPOBAHUM I'PAKIAHCKOr0 001ecTBA.

KiroueBbie cjioBa: 4ej0BeK; IPAaBOBOE IoCyJapcTBO; NpaBa M cBOOOABLI 4YeJIOBeKa H
rPa’kIaHUHA; MHCTUTYT aABOKATYPbI; aABOKAT; MEXaHU3M 3allUTHI PaB U CBOOOJ 4ejioBeKa
U TPAXXJIAHUHA; TPAXKAAHCKOE 001eCTBO; MPABO3AIUTHBIA MEeXaHU3M.

N. I. Bochlylyak
lawyers’ union “Bochuliak and partners”
THE ROLE OF ADVOCACY IN THE MECHANISM OF PROTECTION
OF HUMAN RIGHTS AND FREEDOM

The article analyzes the role of the Ukrainian Bar Institute in the mechanism of
protection of human and citizen’s rights and freedoms. Attention is drawn to the fact that the
modern component of the characteristics of the national bar association is directly related to
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the change of vector not only in the field of improvement of the judicial system, but also as an
independent civil society institute formed in Ukraine. The legal nature of the Institute of
Advocacy as a human rights organization and its place in the system of protection of
fundamental rights and freedoms of a person and a citizen are determined. It is proved that by
its nature, the bar is one of the main institutions of a democratic society, as it carries out a
constitutive civic function — to protect the rights and legitimate interests of citizens and legal
entities. The analysis of the functioning of the Bar in the human rights mechanism of modern
Ukraine confirms its significant role in the formation and functioning of civil society.

Key words: human; constitutional state; human and citizen’s rights and freedoms;
Institute of Advocacy; lawyer; mechanism for protection of human and citizen’s rights and
freedoms; civil society; human rights mechanism.

IocranoBka mpoodsemu. JlroquHa B 1eMOKpaTHYHIN, IPaBOBIi Jep)KaBi — I1¢ HalBHIIA COIliajibHA
IIHHICTh, KA BUKOHY€E BU3HAYAJIbHY POJb y BCIX cdepax (AyXOBHO-KYIbTYPHIH, MONITHYHIA, MaTepiaib-
HIid, coIiayibHIN) >XuUTTERIIBbHOCTI. KoxkHa ocoba ocoOnvBa, iHAMBiNyajibHA, YHIKajdbHA, HEIMOBTOPHA.
Pasom 3 TuMm i ydacTh y pO3BHTKY INpaBOBOi JEp>KaBH 3yMOBJIEHA JYXOBHHMH Ta MaTepiallbHUMH
MOXIIMBOCTSIMH 1010 BHKOPUCTAHHSI BIACHUX Cy0’€KTMBHUX TIpaB 1 JOOPOBUIBHUM BHKOHAHHSM CBOIX
paBoBHUX 000B’s13kiB. [IpaBoBHIA cTaTyC 0COOM IOJATaE y BU3HAYCHHI HAIlIOHAJLHUM 3aKOHOJABCTBOM il
mpas, cBOOOJ Ta 000B’sI3KIB, sKi MependadaloTh MOKIMBOCTI, IO TIEPETBOPIOIOTH HA IMCHICTh, TIPAKTHYHO
peanizyroun ix.

PeanpHuil 3axHcT MpaB TPOMajsH € ONHIEIO i3 HAWroCTpilmuX mpoOieM yKpaiHChKOi AIHCHOCTI,
BiJITaK YIPOJOBXK OCTAHHIX POKIB 1€ MMUTAHHS CTa€ MPEIMETOM CEpilO3HOr0 HayKoBOro aHamizy. KoHcru-
TyLilHE IparHeHHs PO3BUBATH Ta 3MIIHIOBATH MPABOBY JAEMOKpPATHUYHY JIepKaBy HEMOXKIIMBO peali3yBaTH
0e3 yTBEp/UKEHHS B CYCIUIBHIN CBIOMOCTI ¥ colliajbHIM IPaKTHIll HEBIAYY)KYBAHUX MpaB Ta CBOOO.
JIIO/IMHY 1 TPOMaITHUHA, HOPMAaTUBHOT'O 3aKpIlUICHHS 1X rapaHTii. JlepaBa IpHUPOJHO TOKIMKAaHA MTPOSIB-
JSITH aKTUBHICTH IIOJNO 3a0e3MeueHHs MpaB CBOIX T'POMaJIsH, CTBOPEHHS OpraHi3alliiHUX, MONITHYHHUX,
COIliaJIbHUX, MaTepialbHUX Ta IHIIUX YMOB JFOJIUHI [Tl ONTHMAaJIbHOTO BUKOPHCTAHHS ii IpaB i cBOOO/.

JlokoHeuHa CTIMKICTh KOHIIEMINI 3aXUCTy IpaB 1 CBOOOM JIFOJWHHU Ta IPOMAajsHUHA JOCSATa€ThCS
OTMOPOI0 Ha CHCTEMY MNPHUHIMUIIB, BUMPOOYBaHWX HAYKOI Ta MPaKTUKOW. [IpOrpecHBHICTH Ta KHUTTE-
CTIHKICTh O3HAYEHOI KOHIIENII1 BU3HAYAETHCA MOJYCOM TOETHAHHS MPABOBHX, MOPAIGHUX, TPATUIIIHHIX
Ta IHIIUX COLIANBHO-PErYJIATUBHUX HOPM. YpaxXxyBaHHS TakKOro IiIXOAY IMEPEHIKOAUTh FOPUINYHOMY
HEraTHBY CTAaTH IMaHIBHUM SIBHILEM MPABOBOI CHCTEMH, CTPUMA€E HATHUCK THIU(PEPEHTHOCTI H MPaBOBOIO
Hiri3my [1, c. 19].

AHani3z gociimkenHss mpoGuaemu. Teopernyni 3acaauM oprasizamii Ta JisTIBHOCTI 1HCTHUTYTY
a/IBOKaTypy Ha KOHIENTYaJlbHOMY PiBHI JOCII/PKyBalla 3HaUYHA YacTHHA HAayKOBIiB, a came: O. M. Ban-
nypka, M. O. baiimypatos, FO. M. Bucara, /I. M. Benos, 1O. I'. bapatam, T. B. Bapdonomeesa, A. M. Ko-
amoniii, A. T. Komsiok, B. B. Kpasuenko, B. Il. Komicuuk, M. B. Jlommupkuii, H. A. MsoBuibKa,
C. L. Minyenko, O. B. Mapuensk, O. B. Heroquenko, M. I1. Op3ix, A. 0. Omniitnuk, B. ®. [Toropinko,
O. B. Cuneokuii, B. O. Cepporin, O. B. Ckpunarok, O. B. Tumonyk, JI. B. Tamiit, O. JI. Tuxomupos,
0. M. Topuka, B. M. Ilanosan, 0. C. Ulemmyuenko ta iH. JJOKTpUHAIBHUM MIiAIPYHTSM HAIIOTO
JOCIIDKSHHS CTajdu HaykoBi po3Biaku BueHux T. Binpumk, K. Kopams, C. Kamuniok, B. CesTorpkoi,
1. Hazapoga, O. Muxaitienko, O. da3ekolia ta iHIIuX.

Meta cTaTTi — BU3HAYHTH Ta MPOAHATIZYBATH POJNb IHCTUTYTY aJBOKATYpH Yy MeXaHi3Mi 3aXHCTY
mpaB i CBOOO JIIOJJMHU Ta TPOMaSTHUHA.

Bukisax ocHoBHoro marepiaiay. OCHOBHI IpaBa, CBOOOJM Ta IHTEPECH I'DOMAJTHHMHA IMOKJIMKaHA
3axUINATA HE JIMIIE JIepKaBa, ajie i IHCTUTYTH IPOMaITHCHKOTO CYCIUILCTBA, SIKi OepyTh aKTHBHY y4acTh
B peastizaiii ¥ 3aXMCTI IpaB i CBOOO JIFOJAWHU Ta IPOMAaJIHHHA. AJIBOKAaTypa B 3aXHCHOMY MEXaHI3Mi €
Cy0’€KTOM, KOTPUH CHPSIMOBYE CBOIO JiSUTbHICTh Ha KOPUCTH CYCITUTBCTBY Ta Ha 3aXHCT MPOTOJIOIICHHX
npaB, cBoOoJ Ta OO0OB’sA3KiB NMOAMHH. Uepe3 IHCTUTYT aJBOKATYpH SIK I1HCTUTYT TPOMASHCHKOTO
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CYCHIUTBCTBa MIPaBOBa JiepikaBa 3a0e3ledye CBOIM TpoMajsiHaM MOXIJIMBICTH pealli3yBaTh iXHI mpaBa Ta
CBOOO/IM, KOPHUCTYIOUNCh TapaHTOBAHMM JICP’KAaBOIO MPABOM Ha MpPaBHUYY JomoMory [2], peamni3ye sike
31e0LTBIIOro agBoKatypa. BriM, ocTaHHS B Iif mapagurMi po3risacTbes HE K IHCTPYMEHT JepiKaBH, a
SK COIiaJbHUH THCTUTYT, 32 JIOTIOMOIrOI0 SIKOTO JiepkaBa 3a0e3medye peamizallilo IbOro mpasa. TakuMm
MOJIyCOM IHCTHTYT a/IBOKATypH 30aJaHCOBYE BiIHOCHHU MiX JIpP>KaBOIO Ta il rpoMajssHaMU, M03asK Tpa-
BOBa JiepKaBa MMOBHHHA 3a0€3MEUUTH MPIOPUTET TpaB i CBOOO] JIIOAMHU Ta TPOMAJSTHIHA, a aJBOKATypa
3000B’s13aHa CIIPHSITH 1X pealti3alii Ta 3aXUCTy.

Besrnepeuno, iHCTUTYT aJBOKATYypH — OCOONMBHI OpraH, 110 TAPMOHI3Y€E IHTEPECH TPOMAISTHCHKOTIO
CYCIIbCTBA 13 TOTpe0aMM Ta MOXJIMBOCTAMHU Jep)KaBU. BoHa, 3BICHO, X04 1 HE € J0 KIHIA
CTPYKTYPOBaHOIO THCTUTYIII€I0 B YKpaiHi, IpOTe BXOAUTH B 1l IPOMAJSHCHKE CYCIIUIBCTBO SIK IHCTUTYT 31
crerialbkHUMHA TIOBHOBaXKeHHsIMU. CydacHa ykpaiHChbKa aJBOKaTypa — Iie OpraHi3oBaHE CIIBTOBAPHCTBO
YKpaiHCHKHX aJIBOKATIB, BU3BHAYAIBHOI METOIO SIKOT'O € 3aXUCT MpaB Ta cBOOOJ WICHIB TPOMAISTHCHKOT'O
CYCHUTBCTBA, BCIX HOro cy0’ekTiB, HajaHHS iM MPaBHUYOI JOMOMOTH y BCiX chepax KUTTEMISUIBHOCTI.
Micis ajBOKaTypu — IMPaBOOXOPOHHA MisUIbHICTH, 3aXHCT IMpaB i 3aKOHHUX IHTEpECiB T'POMAASH Ta
opranizaniii. [IpaBoBa gepxaBa Mae OyTH 3allikaBiieHa B TOMY, 100 IHCTHTYT aJBOKaTypu OyB BHCOKO-
npodeciiHiM, BiATaK TOBHMHHA: TapaHTYBaTH HE3aJEXHICTh aJlBOKATypH Ta JOCTYIMHICTh MpPaBHHYOI
JIONIOMOT'H; CIIPUSATH peatizallil 3aX0/IiB 11010 MiABUIICHHS KBai(ikallii aJBOKATIB; BYKMBATH BiIIOBIIHUX
3aXO[iB IIOJ0 3aXMCTY aJBOKATIB BiJ HEOOIPYHTOBAaHMX OOMEXKEHb B iXHIM NpodeciiiHif isSUIBHOCTI,
PI3HHX TIepecITilyBaHb.

Came 4epe3 myOJidHO-TIPABOBY MPHUPOLY CBOET MpodeciiHOT MisIbHOCTI aIBOKAT € 3aXUCHUKOM HE
JIUIIE MPUBATHUX 3alliKaBlIeHb OKPEMOI OCOOM, a i IHTEpeciB YChOro CYCHiIbCTBA. AJIBOKAT MOXKE BH-
CTYIIaTH B CHCTEMI CYJIOYMHCTBA HE TUTBKH SIK MPEICTABHUK CTOPOHH, alie 1 AK MPEACTAaBHUK CYCIUTBHOTO
iHTEepecy, K MPEICTABHUK CYCIILCTBA, KOTPHA 3aXUIIA€ TIpaBa 0cOOH SIK WieHa CyCIILCTBA.

Crattsa 59 Konctutynii YkpaiHu 3axucTuiia MpaBo KOKHOI JIFOJAWHU Ta TPOMAaJITHUHA Ha TIPABHHYY
JIOIIOMOTY, 30KkpeMa i 0e3orutathy [2]. Came mj1s 3a0e3MeUeHHs MpaBa Ha 3aXUCT BiJl OOBHHYBA4YEHHS Ta
HaJaHHS TPaBHUYOI IOTIOMOTH TTi/1 4ac BUPILIICHHS CIIpaB y CyAax i IHIIMX JIepKaBHUX OpraHax B YKpaiHi
(GYyHKIIOHYe THCTUTYT aaBokatypu. Ll KoHcTHTYIiliHA HOpMa TOHIMPIOETHCS HE JIMIIE Ha TPOMAJISH
VYkpainu, ane i Ha iHO3eMIIiB, 0ci0 O3 TpPOMaJSTHCTBA, IO 3aCBiUy€E TYMaHICTUYHY CIIPSIMOBaHICTh HOPM
Koncrurymii.

3arajoM ycix cy0’eKTiB peajizallii Ta 3aXMCTy MpaB W CBOOOM JIFOJUHHU 1 rpOMajsHUHA B YKpaiHi
YMOBHO MOXHA PO3JIUTUTH Ha JIBi TPYNU: cy0’€KTH, SIKi HaJlUIeH] (PYHKIIIEI0 3aXHCTY Bijl IMEH1 JIepKaBH, Ta
Cy0’€eKTH, KOTpPi O3HauYeHY (PYHKIIIO peani30BYIOTh SK IHCTUTYTH I'DOMAaJTHCHKOrO CYCIHIbCTBA. Binrak,
3HaYHe Miclle y MpaBO3aXHCHIM CHCTEMi pa30oM 3 KOMIIETCHTHUMH OpTaHaMH JIepKaBH IOCIIAar0Th
IHCTUTYIIIT TPOMAISHCHKOTO CYCIIUIBCTBA, 30KpeMa: TpOMAJSIHCHKI OpraHi3alii, ONITHYHI MapTii,
MPaBO3aXUCHI OpraHizallii, OpraHu MiCIIEBOTO CaMOBPSIyBaHHs, 1, Oe3repeuHo, MpaBo3axXUCHI IHCTUTYTH,
cepell SIKUX BU3HAYaJIbHE MiCIe 3aiiMa€e IHCTUTYT aJIBOKATypH, SKHI 3000B’s3aHUI HaJaBaTH HACEICHHIO
MPaBHUYY JJOIIOMOT'Y.

MexaHi3mMu peantizaiii KOHCTHUTYIIHHOI'O TOJOKEHHS TPO TPaBHUYY JOMOMOTY BHU3HAYAIOTHCS
3akoHoMm Ykpainu “TIpo agBokaTypy Ta aABOKAaTChKY MisUTbHICTE” [3] Ta IHIIMMH 3aKOHOJABYMMH aKTaMH
VYkpainu i craTyTamMu aJBOKaTChKHX 00’€/JHaHb. B 03HaYeHMX JIOKYMEHTaX 3aJIeKIapoBaHoO, M0 IHCTUTYT
YKpalHCBbKOI aJBOKaTypu € JI0O0pOBUIBHMM MHPOQECiiHUM TI'POMAaJChKUM 00’€THAHHSAM, IMOKJIMKAHUM,
BinmoBigHO 1o KoHerurymii YKpaiHu, ClipusTé 3aXHCTy TIpaB, cBOOO] Ta TPENCTABIISATH 3aKOHHI iIHTEpecH
rpoMaasH YKpainu, iHO3eMHHX TpoMajisiH, ocid 0e3 rpoMaasHCTBa, IOPUANYHUX 0Ci0, HalaBaTH iM iHITY
HaJKHY MpaBHUYY JOMOMOrY. 3arajioM MpEeCcTHX aJBokKaTta Ta e(eKTUBHICTh Horo mpodeciiinol
JMISUTBHOCTI TPSMO 3a/IeKaTh BiJl CTAaHOBHINA JIOJWHH B COIIyMi Ta Jep)kKaBi, Bill CTaBJICHHS [0
OCHOBOITOJIOKHUX TPHHIUIIB JEMOKpaTii Ta 3aKOHHOCTi. PiBeHb PO3BUTKY IHCTHUTYTY aJBOKaTypu €
OJIHUM 13 BH3HAYAIBHUX 1HJMKATOPIB JEMOKPATHYHOCTI CYCILIBCTBA, OJHIEIO 13 KOHCTHTYTHBHUX O3HAK
CTaHy 3aXHIICHOCTI MpaB JIOJWHHU. Y KOHTEKCTI PO3BUTKY PHHKOBHX BIJHOCHH Ta JEMOKpaTH3aIlii
YKpaiHCBKOTO COLIIyMYy TIOCIYTH aJBOKaTa CTAlOTh AeAai HeoOXiTHIIUMU. 3aKOHOMIPHOI peakIliclo Ha
TaKWH 3aMUT cTae 3HAUYHE 30UTBIICHHS KUTBKOCTI Cy0’ €KTIB HaJJaHHS TPAaBHHYHX ITOCTYT.
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ChorofiHi CTamMM Ta 3aKOHOJABYO 3aKPIIUICHUM 3allUINAEThCS TBEP/PKEHHS, IO YKpaiHChKa
a/IBOKaTypa € Helep)KaBHUM CaMOBPSIHUM THCTUTYTOM, KOTpUH 3a0e3ledye 3iHCHEHHS 3aXHCTY, Tpel-
CTaBHMIITBA Ta HAaJaHHS IHIIMX BHJIB MPAaBHUYOI JOMOMOTM Ha npodeciiiHiii OCHORBI, a TAKOX CaMOCTIIHO
BUpIIlyE THUTaHHS OpraHi3amii Ta JISJIBHOCTI aABOKATYpPH Y TOPAIKY, repeadadeHoMy YHMHHHM Hallio-
HaJbHUM 3aKOHOAAaBCTBOM [3]. CeOTo ykpaiHChKa aJiBOKaTypa € BIIOKPEMJICHHM Bijl CUCTEMHU JIEP:KaBHHUX
OpraHiB CaMOBPSHUM IHCTUTYTOM, BU3HAYAILHOIO MICI€I0 KOTPOTO € HaJJaHHS KBaJli(hikoBaHOI MPaBHUYOL
JIOIIOMOT'M TPOMaJIsiHaM Ta oprasizaiisM. dakt Toro, 1110 aBoKaTypa y Hallii Aep)kaBi BiJoKpeMIIeHa Bix
CHCTEMH JIepKaBHHX OPTaHiB, CBIIYUTH MPO BIHOCHY CAMOCTIHHICTh Ta HE3AJCKHICTh YTBOPCHHS Ha
npodeciiiHiii ocHOBi. BiamoBigHO, alBOKaT MOXKE MPOTHCTOATH iHTEpecaM MyONiYHHUX CTPYKTYp Ta iX
M0Ca0BHUX 0CI0 y cymoBoMy mopsaky. OKpiM BHIICO3HAYCHOT0, CAMOCTIHHICTD IHCTUTYTY aJBOKATypH Ta
ii HesanmeXHICTh BiNl amapary Jep»aBH, O€3yMOBHO, TapaHTye HaJaHHS aJBOKAaTaMH KBai(ikoBaHOI
MPaBHUYOI JOTIOMOTH B CYJIOBHX IIpOIECcax, 30KpeMa 1 B IUBUIBHOMY, KPUMiHAIBHOMY, TOCIIOIAPCHKOMY
Ta aJMIHICTPATHBHOMY CYAOYMHCTBI. He3aJeXHICTh IHCTUTYTY aJBOKATYpH BiJl CHCTEMH JEpKaBHHX
opraHiB mo30aBisie Cy0’ €KTIB BIaJHMX MOBHOBaKEHb MOMIIMBOCTI BIUIMBATH Ha MpodeciiiHy AisIbHICTH
a/IBOKATIB, IO € OJJHAM i3 OCHOBHUX YMHHUKIB, SIKi TaAPaHTYIOTh peajbHe e)eKTHBHE BUKOHAHHS YKPaiHCh-
KOO aJBOKaTyporo 11 (yHKHmidH Ta 3aBAaHp mij 4ac i mpodeciiHoi AisUIbHOCTI. 3Bakalouw Ha IIE,
HE3JICKHICTh aJJBOKATYPH BiJl Jiep>KaBH OBUHHA OYTH BU3HAYAIBHUM MTPHHIUIIOM [IHOTO TPABO3aXHCHOTO
THCTUTYTY Ta HEOOX1IHOIO YMOBOIO JOBIpH JIFOJIMHH B 3aXHCTI ii TpaB.

CaymHoto y 11boMy KoHTeKcTi € mosuiis JI. Tariil, sika oOrpyHTOBYE HEOIUILHICTD 3apaxyBaHHs
IHCTHTYTY aJBOKATYpH SIK JIO CHCTEMH OPTaHiB IOCTHIII, Tak 1 J0 JepKaBHUX IHCTUTYLIH, MO3asK Ie
CYIEpeuuTh MPHUHIUITY HE3AIECKHOCTI. AJBOKAaTypa, Ha 11 MEpEeKOHAHHS, — IHCTHTYT TPOMAaJTHCHKOTO
CYCHUTBCTBA, KOTPHH € HE TUTbKU 00 €HAHHSAM (axiBI[iB-IOPHCTIB, alle i MPaBO3aXMCHOI 1HCTHTYIIETO,
IO peali3oBy€ CBOI MOBHOBR)KEHHSI, TICHO B3a€MOJIIOYM 3 OpraHamMH IOCTHIIIl: OpraHamd HOTapiaty,
CYZIOBUMH OpTaHaMH, OpTaHaMHU PEECTpallii aKTiB TPOMaJITHCHKOTO CTaHy, Jiep>KaBHOI BUKOHABUOI CITYXKOH,
CYZIOBO-EKCIIEPTHUMH IHCTHTYIISIMH Ta IHIIMMH JIEP>KaBHUMH 1 HeJlep)KaBHUMH yCTaHOBAaMH. AHAJIOTIYHE
3apaxyBaHHS aJIBOKaTypu JI0 IHCTUTYTY TPOMaJSTHCHKOTO CYCHUTBCTBA TOKJIAJA€ Ha OCTAHHIO JOJATKOBI
(YHKIIIT I[0/10 3aXUCTY IPaB i CBOOOI JIFOIMHHU Ta IPOMaITHHHA Y TAKOMY CYCIUILCTBI [4, ¢. 5].

TonoBHOO comianbHOIO Mici€to, (yHIaMEHTAIbHAM MTPU3HAYCHHIM 1HCTHTYTY aJIBOKATYPH € 3aXUCT
npaB jroauHu. Llel mocTynar moBHHEH OYTH OCHOBOIIOJOKHHUM Y BHUpIIIEHHI IPOOIEMH JIOCKOHAJIOrO
(YHKIIOHYBaHHS LHOT'O HA/I3BHYAHHO BaYKJIMBOIO MpaB03abe3neuyBaIbHOrO IHCTUTYTY. AJIBOKAT, 3a0e3-
MEYyIOUYH 3aXHUCT MPaB JIOJUHA Ta TPOMaJSTHIHA, BUKOHYE MOTPIOHY I KOPHCHY CIpaBy, AyKe 3HAUYILY SIK
JUIE 0cO0M, TaK 1 JUIs COLiyMYy, MO3asK THM CaMUM CIPHSE JOTPUMAHHIO 3aKOHHOCTI, HEAOMYIIECHHIO Ti
MOpYIIEHb. 3acy/KeHHs] HEBUHHOTO a00 BiIXWJICHHS OOIPYHTOBAHOTO MO30BY 3aBJa€ IIKOIY HE JIUIIE
3aCy/DKEHOMY 4YH CTOpOHI, IO TMporpajia IUBUIBHY CIpaBy, YTIM, 3allOMIIOEThCS IMIKOAA YCbOMY
CYCHUTBCTBY, KOTpE 3alliKaBJIeHEe Y 3aKOHHOCTI Ta MPABOIMOPS/IKY, @ HE B IIOMHUIKOBHX CYJIOBUX PIlICHHSIX
[5, c. 48].

Hemae »omHMX TificTaB TPOTHCTABISITH 3aXWUCT TpaB JIIOJMHM Ta TPOMAJTHWHA IiHTEpecaM 1
3aBJaHHSM JIepKaBu Ta ii opraniB. [isUIbHICTh aJBOKaTa HE € OIHAPHOIO, BOHA, 32 CIYITHUM TBEpKCHHIM
yuenoro A. BopoHoBa, iBoequHa: 3a0e3Medyloun MpaBa Ta TapaHTOBaHI 3aKOHOM iHTEpecH iHIWBiAa, aj-
BOKaT BOJIHOYAC JIi€ 1 B IHTEpecax COLiyMy, ACPKaBH, 3MIIIHIOE 3aKOHHICTh. 3aXMCHUK, HAJA0UH MiACYIHOMY
JIOTIOMOTY B 3JIIICHEHH] HOT0 TpollecyallbHUX TIpaB, y TaKUK CIIOCIO CHpUsi€ TPaBHIBHOMY Ta BCEOIYHOMY
PO3IIIsiTY CIPaBU Ta BUHECEHHIO OOTPYHTOBAHOTO, CIIPABEIIMBOTO Ta 3aKOHHOTO BUPOKY [1, . 21].

XapTisi OCHOBONOJIOKHUX MPUHIIHIIIB JAisUTBHOCTI eBponeiichkux aapokatie CCBE BuzHauae poib
a/IBOKaTa SIK HE3aMIHHOT'0 Y4aCHUKa CHPaBEIIMBOTO CYJOBOTO TPOIECY, SKUH “He TUTbKU IIUPO CIYKHUTh
iHTepecaM Ta 3aXHIIa€e TpaBa CBOTO KITIE€HTA, a TAKOK BUKOHYE Taki (DyHKIIIi B CYCIIIBCTBI, SIKi BUpaXKa-
I0TBCSI B TIOTIEPE/KEHHI Ta 3armodiranHi KoH(iKTaM, y 3a0e3neueHHi BUPIleHHs] KOH(IIIKTIB. .. ¥ TOAab-
IIOMY PO3BHUTKY 3aKOHY, @ TAKOXK Y 3aXHCTI CBOOOIM, CIIPaBEIIMBOCTI Ta BEpXOBEHCTBa mpasa” [6, c. 4].

AJZIBOKaTypa € HEBiJl’€MHOI0 YaCTHHOIO JEPKaBHOTO MEXaHi3My BiANpaBJICHHS MPaBOCYUIs, JKUT-
TEBO HEOOXIHOW JUIsl eeKTUBHOTO (YHKIIOHYBaHHS CyZ0BOi Biaau. OCHOBHE MPU3HAUCHHS a/IBOKATY-
pY — HaJAHHS MPaBOBOi JONOMOTH HEOOMEKEHOMY KOIy 0cib. AJBOKAaTH, 3a TBep/yKeHHsM T. Binbuuk,
MOBHHHI JIOTPUMYBAaTUCh BHCOKHX €THYHUX CTaHIAPTIB y 3MiHCHEHHI MpodeciiHol qisuibHOCTI. Y Mexax
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npodeciiiHoro 000B’sI3Ky 3aXUCTy MpaB Ta IHTEPECIB CBOIX KINIEHTIB aJJBOKATH TIOBUHHI TaKOX BilirpaBaTH
ICTOTHY pOJNb y CIPaBEIMBOMY BiJPaBJICHHI MPaBOCYJs. Byaydd akTHBHUM YYaCHUKOM MeEXaHI3My
MPaBO3aCTOCYBaHHS, 3alMAalO4Md CaMOCTIHE MICIle B MEXaHi3Mi MpaBOCYAJs, aJBOKAaTypa BHUKOHYE
(TOBMHHA BUKOHYBATH) BAXKIUBY (PYHKIIIIO CYCIIIJIBHOIO KOHTPOJIIO B I1iKt cdepi [7, c. 9]. Taka Te3a BUeHOI
MiATBEP/UKYETBCS W MDKHAPOIHUMH JIOKYMEHTAMH, IO PErylIiooTh cdepy IisTBHOCTI 1HCTUTYTY
a/IBOKaTypH.

AZIBOKAT 3aXHIIa€ TPOMAJISTH HE BiJ] 3aKOHY, a BiJl OPYIICHb 3aKOHY I[0JI0 HUX, TOOTO CBOIMH JIiIMHU
CTIpUsi€ 3MIITHEHHIO 3aKOHHOCTI, MiJIBUILEHHIO PiBHS JOBIpH HAaCEIEHHs 10 3aKOHY, 3aKOHHOCTI Ta JIep>KaBH
3arajioM, Big3Haudae pociiiceka BueHa C. Jlibanosa [8, c. 77]. AHaNoOridyHy QyMKy HiATPHUMYIOTH ¥ iHIII
BueHi. 3okpema, C. [punynpkuii 3a3Havae, 110 CaMOCTIHHA Ta TMPUHIIMIIOBA MPABOBA TO3UIIsI OKPEMOTO
aJBOKaTa B KOHKPETHIM CIpaBi CTae OCHOBOIO I[UTICHOI Ta HE3aJeKHOI IO3MIli BCi€l aJBOKATCHKOI
opraHizarii o010 YUHHOr0 PSKUMY 3aKOHHOCTI [9, ¢. 29].

HeoOxigHO 3ayBaKUTH, IO IHCTUTYTY aJBOKATYypH SIK HE3aJICKHOMY MpoQeciiiHO-TIPaBOBOMY
MPaBO3axXUCHOMY IHCTHTYTY BiIBECHa BaXXIMBa pOJb HE TUIBKM B MEXaHIi3Mi KOHCTHTYI[IITHOTO
rapaHTyBaHHS CYJOBOIO 3aXHCTy IpaB i CBOOOJ Ta CTBOPEHHS HAJSKHUX YMOB IOCIIJOBHOI peaizaiii
3aBJlaHb CYJIOYMHCTBA, a I y KOHCTUTYIIHHO-TPABOBOMY MeXaHi3Mi 3a0e3MeueHHs] KOHCTUTYIIHHUX MpaB i
cBOOOJ JMOMHHU B yciX chepax xkuttsa. CyaoBa Bliajia B Cy4aCHOMY CYCHUIBCTBI, OyIIydH iHTETpPOBaHOIO B
Jiep’)KaBHUM MexaHi3M, BUKOHYE (QYHKIIIIO IOCEpeTHUKA B Cylepedkax MDK YYaCHHKaMH CYCILIBHOTO
XKHUTTS 1 € JI0BOJI epeKTUBHUM 3acO00M NPUMUPEHHS 1 pO3B’sA3aHHS COMiadbHUX KOHQUIIKTIB. Y IBOMY —
rOJIOBHA COIliajibHA IIHHICTh MPAaBOCY/AS ¥ OCHOBHA NMPHYWHA, Yepe3 SIKY CyO0’€KTH COL[aJbHOTO KHUTTS
KOHCTUTYIOIOTh CyoBY Biaay [10, c. 164].

Sx cinymHo 3a3Havae B. [opomoBenko, cynoBa Biaga notpedye: 1) comianbHOT0 KOHTPOIO 3 OOKY
MPEACTAaBHUKIB CYCHIIBCTBA 3a CIPAaBEUIMBUM 3aCTOCYBAHHSM HE TUIBKH 3aKOHY, a i HOpM Mopaii 3
ypaxyBaHHSIM MICIICBUX TPaJMIlii Ta 3BU4YAiB, IO CKIAIMCS, 2) 3a0e3lCUeHHs MPEICTaBHUKAMU CYC-
MIBCTBA TaKUX YMOB, IO MOXYTh TapaHTYBaTH Cy[UIIM HE3aJIEXKHICTh BiJ] HE3aKOHHOI'O BILTUBY
o(hIifHUX CTPYKTYp Ta CAMOCTIHHICTh Y (OPMYBaHHI IXHBOTO BHYTPIIIHHOTO MEPEKOHAHHS MO0 CYJI0BOT
cupau [11, c. 172]. 3oBHIMmHIN KOHTPONb 3a AISTIBHICTIO CyMy 3IIMCHIOIOTH TI€I0 YW IHIIOK MipOIO
3allikaBlieHI 0COOM, TPOMAaJICHKICTh Ta 3aco0M MacoBoi iH(opmarlii. BriM, e KOHTpOJb BHIAJAKOBHA,
CITI30IMYHMIA 1 HE 3aBXKIU IEPEKOHINBUH, 3ayBaxkye BueHui O. Boiikos [12, c. 64].

Sx MU BXe 3a3Hayally, HAac IIKaBHTh HAacamIiepen mpodiieMa eeKTHBHOTO TPAaBOBOTO 3aXHCTY
JIIOJIMHM 1 TPOMaJIsHHHA — HaHrocTpiia mpodjemMa ChbOrofeHHsA. 1'acio 3aXuCTy MpaB JIFOAUHU 3’ IBHUIIOCS
HE Ha MOPOXHBOMY MicIli. | He TUIbKHM MPOroJIONIeHHs MpaB 0co0H, a i CTBOpEHHS yMOB X peamizamii (y
HAIIOMY BHITaJKy TPABOBUX rapaHTiil) HE € HACIIKOM KOMIIPOMICY COLliabHUX iHTepeciB. Skmo 3arais-
Ha JIeKJIapallis mpaB JIIOJWHU 3aJHMIIAETHCS OPIEHTUPOM JJIsi PO3BMTKY IIMBIII30BAHOI'0 3aKOHOIABCTBA
Jiep’KaB CBITOBOTO CITIBTOBAPUCTBA, TO CIIIJ MaM’siTaTH 1 0e3yMOBHI noctyinatu: “BusHaHHS TigHOCTI, sSKa
BJIACTHBA BCIM 4JEHAM IIIOACHKOI CiM’i, 1 pIBHUX Ta HEOOMEKEHHX IIpaB € OCHOBOI CBOOOIH,
CTIpaBEIUIMBOCTI Ta 3arallbHOTO MHUPY. Y Cl JIFOJIM HAPO/DKYIOTHCS BUIBHUMH 1 PIBHUMH Y CBOIH TiIHOCTI Ta
npaBax. KokHa JitoiiHa MOBMHHA MaTH BCi IpaBa i Bci cB000 1M, mporooiieHi mieto [exnapariiiero” [13].

HaliBa)xIMBIIIMM TMpPaBOM JIFOJAWHH, SIKE€ € BHU3HAYAJILHUM Ta KOHTPOJIOE i1 XKUTTS, € TpaBO Ha
KBaJTipikoBaHy IOpUAMYHY (IIPABOBY) JOMOMOTY, TOOTO 1€ TrapaHTOBaHa 3aKOHOM MOMJIHBICTH OCOOH
OTPUMYBATH HEOOXINHY T JOMOMOrY Bif 0cCi0, SIKi BOJOMIIOThH CIEIiaIbHUMH IOPHUANYHUMH 3HAHHSIMHU,
BMIHHSMH Ta HaBHUYKAaMH, JOIOMAraloTh JIFOJUHI €(pEKTUBHO 3aXUINATH 1 BIICTOIOBATH CBOI IpaBa Ta
3aKOHHI IHTEpECH.

[HCTHTYT amBOKaTypW B MEXaHi3Mi 3aXHMCTy MpaB i CBOOOA JIFOJWHU 1 TPOMAaJsSHUHA € OJHHM i3
3ac001B caMOOOMEKEHHS JIepKaBHOI BIIAJM Yepe3 CTBOPEHHS Ta aKTUBHE (YHKIIIOHYBAHHS HE3aJICKHOTO
MPaBO3aXUCHOTO IHCTHUTYTY, IO € AaKTUBHUM aKTOPOM TPOIIECY peatizallii TaKoi 0CHOBHOT KOHCTUTYIIIHHOT
GyHKIIT Jep)kaBH, SIK pealtizallis Ta 3aXHCT MpaB 1 CBOOOX JIIOJUHHU 1 rpoMmaasHuHa. KOHCTUTYLIHHO-
MPaBOBHI CTATyC aJBOKATYpH Ja€ iif 3MOry aKTUBHO 3a0e3IedyBaTH MpaBa He TUTBKH KOXKHOT 0co0u, aie i
YChOTO TPOMAJISIHCBKOTO CYCINBbCTBA, €PEKTHBHO peali3yBaTH TpaBO3aXxWCHY (YHKIIO Jep:KaBH,
3a0e3Meuyourd HAJIeKHY B3a€EMOJII0 Y [ISUIBHOCTI OpraHiB JIepKaBHOI BIAJAW Ta TPOMAJSHCHKOTO
CYCILIbCTBA.

17



OCHOBHI O3HAaKM aJBOKATYpH, IO PO3KPHBAIOTH ii CYTHICTH y MeXaHI3Mi HaJaHHA MPaBOBOI
JIOTIOMOT'H, TaKi: 1) azBoKaTypa € OKpEeMHUM IMPaBO3aXMCHUM IHCTUTYTOM; 2) aJIBOKaTypa aKTHBHO B3aEMO-
Jie 13 opraHamy Jep>KaBHOI BIaJW Ta IHCTUTYTaMH TPOMAJSHCHKOTO CYCHUIBCTBA SIK PIBHONPaBHHUH
nmapTHep y MexaHi3Mi 3axXHCTy IpaB Ta CBOOOJ JIIOJUHH 1 TpoMajsHHHA; 3) y Mexax mpodeciiHoro
00OB’SI3Ky 3aXHCTy TpaB Ta IHTEpPECiB CBOIX KIIIEHTIB aJBOKATH BiJIrparOTh iCTOTHY POJIb Y CIIpaBell-
JUBOMY BINNpaBIeHHI MpaBocyAnsd. bynydn akTUBHUM YYacCHHKOM MeEXaHI3My IIpaB03acTOCYBaHHS,
3aliMalodM CaMOCTIHE Miclleé Y MeXaHi3Mi MpaBoCyJyis, aJBOKaTypa BHKOHYE (TIOBUHHa BHKOHYBATH)
BaYUTMBY (DYHKIIIIO CYCIUIBHOTO KOHTPOIIIO Y il cdepi [1, c. 24].

BucnoBku. IIpoanamizyBaBmm (yHKIIOHYBaHHS I1HCTUTYTY aJBOKaTypd Yy MPaBO3aXUCHOMY
MeXaHi3Mi cydacHOl YKpaiHu, HarojoCMMO Ha BEJIMYE3HOMY HOro 3Ha4YeHHI y (opMyBaHHI Ta
(YHKIIOHYBaHHI T'POMAJSTHCBKOT'O CYCIUIBCTBA, TO3asK aJBOKAaTypa € CBOEpimHUM “Oydepom”, sKui
BpIBHOBAXXYE IHTEpECH TPOMAJSIHCHKOTO CYCIUIbCTBA 13 MOTpeOaMH 1 MOMIJIMBOCTSMH JIEPIKaBH.
Heo0xinHOH0 yMOBOIO (hopMyBaHHSI MPABOBOI ACPKaBU Ta TPOMATHCHKOIO CYCITIILCTBA € BIOCKOHAJICHHS
3axHCTy IMpaB 1 cBOOON TPOMAJsH 1 Oprafizamiid. 3a TPUPONOI0 aJBOKATYypa € OJHUM 3 IHCTUTYTIB
JIEMOKPATHYHOTO CYCIUTBCTBA, a/pKe 3[IHCHIOE KOHCTHTYIIHHY IPOMaTHCbKY (DYHKIIIO — 3aXHCT MpaB i
3aKOHHHX IHTEpECiB IpOMaJSIH Ta IOPUANYHUAX 0ci0. AJIBOKATypa sIK He3alle)KHA TPOMaJIChKa OpraHi3aiis
MEBHOIO MIpOI0 TOKJIMKaHa BHKOHYBAaTH POJIb TapaHTa y JOTPHMaHHI Cy0’€KTUBHHUX IpaB I'POMAJISH Ta
OpraHizarlii.
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