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Y cratTi aHaTi3y€ThCsl MUTAHHSA MPABOBOI IPUPOAM JETiTHMHOCTI, IKa € OCHOBHOIO BJIACTH-
BicTIO MyOJiYHOI BJaau B mpoueci B3aemoaii 3 iHCTHTYTaMHM IPOMaJgSHCHKOIO CyCHilbCTBA.
Bona € HeoOXinHOI0 yMOBOI0 (QyHKUIOHYBaHHSA NMYOJiYHOI BJIaJM B YMOBaX JAeMOKPATHYHOI
Tpancdopmauii, sika 3a0e3meuye NOJTITHYHY CTAOILHICTH TAa MPABONOPSIA0K B JIePKaBi.

JleriTuMHicTh BKJIIOYA€E B cede TP 0A30BUX eJIeMEHTH: CNIPaBeINBiCTh, 3AKOHHICTH Ta
JOUUIBHICTD, AKi TiCHO B3a€MOMNOB’A3aHi Mizk €c00010. 3 MoOrJIsAy aBTOpa CTATTI JeriTUMHICTb —
e oaHa 3 GyHIAMEHTAJIBLHUX BJACTHBOCTEH [Jep:KaBHOI BJaJAW B JIeMOKPATHYHIii NpaBoBii
Jep:kaBi, iKka NPOSIBJISIETHCS Y BU3HAHHI rpoMaisiH (MiIaHUX) MOPSAAKY KOHCTUTYIOBAHHS Ta
(pyHKUiOHYBAaHHS YMHHOI BJIAM CNIPaBeAJIMBHM, 3AKOHHUM Ta AOUIJbHHMM, III0 MA€ pe3yJbTa-
TOM iX FOTOBHICTH AiSITH BilMOBITHO 10 KOHCTUTYWII Ta 3aKOHIB.

ABTOp cTaTTi BUALIAE PAA 03HAK fAAKIi HANIOBHIOKOTH JIETITUMHICTDH ii MPaBOBOIO CYTTIO.
Ilo-nmepiue, JIeriTHUMHICTL 3HAXOAUTH CBOE BHPAa’KeHHS Yepe3 ifelo npapa, CpaBelJIMBICTh Ta
inmi yniBepcanbHi ninnocti. Ilo-gpyre, JeriTHMHICTL MiCTUTH HOPMATHBHY CKJIA/IOBY, OCKIJIbKH
BOHA CIIUPAETHCHA HA KOHCTHUTYLIIO TA 3aKOHOAABCTBO. ToMy BHKOHAHHSI HaKa3iB YMHHOI BJIa-
AU Yy BTl KOHKPEeTHUX NMPUITHCIB, YU 3arajibHUX NPUHIMUIIB 31iliCHIOETBCS K Yepe3 BHYT-
pillIHE NepeKOHaHHS y CHPAaBeNJIUBOMY XapaKTepi YMHHOI BJagHM Ta il 3aKOHIB, Tak i 4epe3
MOKJIHUBICTD 3aCTOCYBaHHSI CAaHKUII y pa3i mopymeHHs BcTaHoBiaeHuX HopMm. ITo-Tpere, Tou-
KO0 BiJUTIKY /IJIs1 JIETITHMHOI BJIAAN € KOHCTUTYWIsI, IKA BTIJIIO€ B 00l MpaBoBi WiHHOCTI Ta cy-
BepeHHY BOJI0 Hapoay. Ilo-ueTBepTe, JeriTuMHICTD 3aB:KIU Nepeadayac BUSHAHHA CYCHIIBCT-
BOM IIPABOMIPHOCTI TOI0 THIIYy NaHYBAHHS TA HOr0 MEeTONIB, sIKi XapaKTepHi 1Jisl IbOr0 MoJIi-
THYHOI'0 PeKUMY B MeBHUX iCTOPMYHHUX Ta couiaabHuX o0craBunax. Ilo-n’siTe. 3acTocyBaHHsA
NPUHIMIY <IMOJITHYHOI JOUiIbHOCTI» B MPOLECi CTAHOBJIEHHS 1€MOKPATHYHOI IPABOBOI J1ep-
JKaBH MO’Ke NMOCHJIIOBATH JIeriTHManiifHuil oTeHiaJ air04oi BJaau 200 HABNAKH AecTaliIi3y-
BATH CHCTeMY NOJITHYHHMX BiAHOCHH. 3aCTOCYBAHHA LbOr0 NMPHHIHUITY /JX03BOJII€ BUPIIIUTH
CYCHJIbHO-TIOJIITHYHI KOH(IIKTH Ta BiTHOBUTH (YTBEpAMTH) IEMOKPATHYHI IIHHOCTI, MO/10.1a-
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TH CyCHiJIbHY KPHM3Yy y THX BHIIQJAKAX, KOJIM MeXaHI3MH ii BUpilIeHHs He 3adikcoBaHi y Airo4o-
MY NpaBi.

Kurw4oBi cioBa: JIeriTUMHICTh, CHpPaBeVIUBICTb, 3aKOHHICTH, JOUUIbHICTb, My0JiuyHa
BJIaJa, AeMOKpaTH4YHA TpaHcdopmais.

IHocTranoBka npo6semu. [Ipobiaema neriTHMHOCTI BIagy HE BTPAYa€ CBO€T aKTYaIbHOCTI BIPOJOBK
0araTboX CTOJIITh. BU3HaHHS 1 MiATPUMKa HAPOIOM MIPABUTENS Ta HOTO MOJITUKU Oy BaXKJIMBUMHU HaBiTh
TOJi, KONM Biaja IMepeAaBanacs CIaKOBO B Meax mpapisiuoi auHacTii. | Toai MoHapxiB mo30aBisin
BJIaJTM, IHKOJIM «BIMPABIAIOYM HA TITBHOTHHY», a HAPOJHE OOYpPEHHS BUKOPUCTOBYBAIM 3 METOKO TMOBa-
JICHHS 3aKOHHO] BNaau. 3HAYMMICTh JIETITUMHOCTI Pi3KO 3pocia micis Oyp:KyasHUX pEBOJIOLIM, HiCIs TOro
SIK HapoJ OTPUMAaB MOXJIMBICTH B Ti 4M iHIIIM (OpMi BIUIMBATH HA THX XTO 3AIHCHIOE BIaJaprOBaHHS.
Yum Oinpmioro po3BUTKY HaOyBajil iHCTUTYTH HAapOAOBIA[As, TUM OiNbII BaKIUBIIIUMH U cyO’€KTiB
BJIaJHUX MOBHOBA)XEHb CTAaBAJIU BU3HAHHS Ta MiATPUMKA HAPOLy.

JleriTUMHICTD AEP’KaBHOI BIAAW Ma€ BAXKIJIMBE 3HAYCHHS Ui OyIb-SIKOi IEp>KaBH, sIKA HAMAraeThCs
BCTAHOBHUTHU CTaOUIBbHICTD Y MOJITHYHOMY KUTTI CyCIIbCTBA, 3a0€3MIEUNTH 3aKOHHICTh Ta MPAaBOMNOPSIIOK,
MIiJBUIIUTH PiBEHb SAKOCTI )KHUTTA rpoMaasH. Koy MU roBopuMoO «JeprkaBHa Biajia JICTITUMHAY» YU «IIOJi-
TUYHUN PEKUM JICTITUMHHI» — 1€ 03HAYA€ HE JIMIIE TX BiJANOBIIHICTH KOHCTUTYIIIT Ta 3aKOHAM KpaiHH, a i
TIO3UTUBHY OI[IHKY, BU3HAHHS 1 MPUHHATTS IEepKaBHOI BIIaJM HACEJNEHHsIM Kpainu. JleranpHa 3 (hopmaiib-
HO-IOPUMYHOTO TOTJISANY JEp’KaBHA Biaja UM OJUH 3 11 KIIOYOBUX IHCTUTYTIB MOBHICTIO YU YaCTKOBO
MOY€E BTPATUTH JOBIpY 3 OOKY rpoMajsiH i OyTH HeneritTuMHuM. Taka cuTyaris ckjajachk B YKpaiHi mix
yac [TomapaH4eBoi peBooLii Ta PeBoolii TiIHOCTI, KOJIM IIJIKOM JierajibHa Jep)KaBHA Bilajia BTpaTHIIA
JIOBIpY cepe IpOMaJisiH 1 Yepe3 BCEHAPOIHE BOJICBHUABICHHS Oyia 3aMiHEeHa Ha 1HIIY HOJITHYHY CHITY, SIKa,
Ha MepPEeKOHaHHs Hapoy, OyJia CrpaBeInBOI0, & OTXKE, JETITHMHOIO.

AHani3 gociimkeHns: npodaemu. Baxiueuii ToOpoOOK y BUCBITICHHI MUTAHHS JIETITHMHOCTI 3p00-
JICHWH Tpe/ICTABHUKAMH 3aXiTHOEBPOIIEHCHKOI Ta aMEPUKAHCHKOT HayKH, Cepel SIKUX SIKICHO BiJPi3HSIOTh-
ca mocmimkenus X. Apenar, E. Aparo, P. Apona, I1. Bypaee, 1. bepmnina, P. lansa, P. Japennopda,
. Kina, /Ix. Koena, P.-JI. [latHema, I1. Po3anBanona, 1. Capropi, Y. Teiinopa, C. XanrixroHna, M. ®yko,
JI. Utpayca.Cepen cydacHHX KOHIEMIIIN, SKi MAtOTh IIMPOKY NOMYJIPHICTD K y KpaiHax 3axigHoi €Bpo-
M, TaK i B JiepKaBax MOCTPAASHCHKOTO MPOCTOPY, HAa YBary 3aciyroBylOTh KOMYHIKaTUBHA KOHIEIITis
npaBoi jeritumaocTi K.-O. Amens, FO. Nabepmaca Ta iHTerpaTuBHa MOJIENb MPaBOBOI JETITHMHOCTI
M. Xonna ta I'.-J[. bepmaHa.

VY BITYM3HSAHIA IOPUANYHIN JTITEpaTypi BUHHUK UMK Pl Tpamb i3 npobieM mpaBoBOi JepKaBH,
rPOMaJSTHCBKOTO CYCIIJIBCTBA, JAEMOKpATii Ta MpaB JIOAWUHHU, SKI TaK YM iHaKiIe OyJad JOTHYHI 10
NUTAHHS JETITUMHOCTI Jep>KaBHOI Blagu. 30kpeMa, e MoHorpadii P. I'punroka, A. 3aiiusg, O. Ckpun-
Hioka, B. Cipenka, C. llleBuyka, B. lIBeTkoBa ta iH. Ll Tema cranma mpeaMeToM JOCIHIIKEHHS Mpe-
CTaBHUKIB noJjiTu4yHOi Hayku B. I'opbarenka, B. XKypascekoro, ®. Kupumoka, A. Konogis, C. Ps6o-
Ba, O. UlyOu Ta iH.

Merta cTaTTi — 311HCHUTH KOMIUIEKCHUI aHai3 JIETITUMHOCTI SIK IPaBOBOrO ()eHOMEHY 1 BCTAHOBU-
TH HOTO MiCIle Ta poIllb B PaBOBiM cHCTEMI Jep:kaBH, OpraHizallii Aep>KaBHOI B, B3a€EMOJII MiX Tpo-
MaISTHCBKUM CYCITUTHCTBOM Ta OpraHaMHU ITyOJIiYHOT BIaH B YMOBaX IEMOKPATHYHOI TpaHC(OopMaIIii.

Bukian ocHoBHOro marepiasy. JleriTumuicTs sk ofHa 3 pyHIaMEHTAIBHUX BIACTUBOCTEH my0.Ii-
YHOT BJaJH, SIKa 3HAXOAUTH CBOE BUPAKECHHS B IPOLECi B3a€EMOJIi MIX JEP)KAaBOIO Ta CYCIUJILCTBOM, 3a
CBOEIO CYTHICTIO € CKJIQ[HUM COLaJbHUM (PEHOMEHOM, KU MPOSBISIETHCS SK B cepi MOMITHUHIH, TaK i
npaBoBiii. Konyu Mu roBOprMO Ipo CyTHICTH TOTO YM 1HIIOTO SIBUILA, TO MAaEMO Ha yBasi, IepIl 3a Bce, Te,
110 € CYTTEBUM I HHOTO 3 MOMEHTY HOr0 BUHUKHEHHS, CYKYIHICTh HOTO XapakTepHUX puc. s moyaTky
3’SICYEMO €TUMOJIOTIIO (ITOXOKEHHS) MOHSTTS «JICTITUMHICTBY.
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SIKIIo 3BEpHYTHCS A0 iCTOpPii BUKOPHCTAHHS MOHATTSA «JIETITHMHICTH», TO Tpeba BKas3aTH, IO
HaOJIMKEHO JI0 Cy9aCHOTO KOHTEKCTY BOHO BKMBAETHCS B €BPOICHCHKOMY MOJITHKO-TIPABOBOMY AMCKYPCi
HoBoro wacy # iMmysbc 1711 BUKOPUCTaHHS ILOTO MOHATTS Aana Benuka ¢panmysska peBomromnis 1789 p.
[losiBy MOHSTTA «IEriTUMHICTB» IOB’A3YIOTh HacamImepen i3 HEOOXiIHICTIO BWIIPAaBOAHHS IPHHIMIIIB
BigHOBIEHH: nuHacTii bypOoHiB y @paHiii Ha mpoTHBary peBOIOLIHHOMY NPUHIMITY HAPOAHOTO CyBepe-
HiTeTy. «JleriTumicTamu» B Lieil mepio moyaiy Ha3UBaTH NPUXWIBHUKIB AnHAcTii bypOoHiB, siki BBaXaiu,
IO JIMIIE IX MPEICTaBHUKH, 3 OISy Ha ICTOPUYHI TPAAMWIi, BOJIOJIFOTh 3aKOHHIUMH IIpaBaMy Ha MOHap-
xiuny Bianay [1, €. 13]. Tak, HOHATTS «IETITUMICT» y apyroMy BumanHi « Tirymauroro ciosauka» (1881 p.)
B. dans TpakTyeThCs K MPUXUIBHUK 3aKOHHOT TUHACTII [2].

Buuepnay iHdopMarltito nmpo 3HaUEHHS CIIOBA «IETITHMHICTH» 1 CIIOPiAHEHI HOMY CIIOBa B aHTIIHCH-
kit MmoBi HaBoauTh «The Oxford English Dictionary». «Jleritumuicte» (legitimacy) B mupokomy 3HaueHHi
y HbOMY BH3HAYAETHCS K «(pakT, mificHicTb OyTTs (being) neritumuoro (legitimate)». «Jleritumue (-uit)»
y CBOIO Yepry Ma€ Taki CMUCIOBI 3HaueHHs: 1) nmporonomryBate (-uit) 3akonaum (lawful), Take, o ciayrye
HNPUYUHO po3riisiny (IIaHyBaHHS) SIK 3aKOHHOTO Hamanka abo pesyierary (lawful of spring); 2) a) mo
BIZMOBia€ 3aKOHY a0 MpaBUITy; CAHKLIOHOBaHMH, YHOBHOBaXCHUH a00 MO3BOJIEHUH 3aKOHOM abo mpa-
BOM; 3aKOHHUI; TIPaBWILHNN, HACKHUH, BiAMOBIIHMH; D) HOpMabHUMA, 3BHYAHIHN, CHCTEMAaTHYHHIMA; 110
BI/IOBI/Ja€ BU3HAHOMY CTaHJapTHOMY THITY; €) BigHocHO mpaBa (title) cyBepena (mpaBuresns): mo rpyHTy-
€ThCSI HA CYBOPOMY IpUHIHUII criaakoBoro mpasa (hereditaryright). Otxe, iineTbest po cyBepeHa, mpaBu-
TeJIs, KOPOMIBCTBO TOIIO; () CaHKI[IOHOBaHWI 3aKOHAMM, BUCHOBKAaMM, apryMeHTarisMu (reasoning); jo-
riYHO MPUAHATHHUHN, TOMYCTUMHUHN K BUCHOBOK [3, €.189].

[ikaBo 3a3HAYMTH, IO CJIOBO «JICTITUMHICTBHY» 1 OJHOKOPIHHI 3 HUM JIEKCUYHI OJUHHUII, BiIIOBIIHO
no «The Oxford English Dictionary», B anrmiiicbkiit MOBi BUKOpHCTOBYIOThCS 3 XV CT. IX BUKOpHCTaHHS
XapakTepHe JJIsl TaKUX aHrmiichkux Muciurenis, sk J. dedo («Pobdinzon Kpyso»), T. T'obe («Jlepiadan
4y Marepis, hopma Ta Biiajia AepKaBu EPKOBHOI i rpoMasiHChKoi»), 1. JIok («/IBa TpakTaTH mpo aepika-
BHE npaBiiHHs»). Sk Bkasye «Dictionnaire Etymologique du Francaispar Jacueline Picoche», y dpaniry3s-
Kiii MOBI cioBa «ierituMuuid» (legitime), «meritumisyBatu» (legitimer) BukopuctoByrothes 3 Xl cr.,
TOI siK cnoBo «ieritumHicTh» (legitimite) 3 XVII crt. [4, ¢. 394].

BiamnosigHo 10 cydacHOi 6araToTOMHOI HiMeLbKOI eHiukioneaii ®. bpokray3a MOHATTS «JIETITHM-
Hicte» (legitimitat) Hanexxuts 10 chepu ep)kaBHOTO MpaBa i MOMITHYHOT HAYKH 1 O3HAYAE «BHUIPABIAHHS
JiepKaBH, ii CUIIM MaHyBaHHs 1 1i i ySBIEHHSM PO I[IHHOCTI Ta MPHHIUIIH, HA BIAMIiHY BiJ OpMaiIbHOI
3aKOHHOCTI (JIeraapHOCTi) ab0 YHCTOro (HaKTHYHOTO 3iMCHEHHS BIaau», TOMI AK CIOBOM JIETiTHMAIIis
(legitimation) mo3uauaeTscs i mocBimyenns, i Bu3Hanus (anerkennung), i 1oka3 mpaea Ha Mi0, i JOCATHEH-
HsI IO3AILTIOOHO0 IUTHHOO MPABOBOTO CTATYCy «HOAPYXoks» [5, €. 210].

HagiTh BUKIIIOUHO JIHTBICTUYHUEN aHAaJI3 MOHATTS «IETITHMHICTE» BKa3ye HA HOrO0 BUKOPUCTAHHS y
npaBoBiii cepi. Ha mpaBosiit mpuponai neritumuocti akuentye yBary II. CopokiH, sSikuil BBakae, L0
JICTITUMHICTP BJI3/IU € BU3HAHHAM i1 paBOBOTO Xapakrepy. byap-ska Biaga 3 koro 0 BOHa He CKJIaanacs —
€ TIPSIMUM TTOPO/DKSHHSM IpaBa. SIK MpaBoBe sSBUILE BIaJla TOJISTAE Yy IPABOBOMY IEPEKOHAHHI, 110 ITEeBHA
ocoba uu rpymna oci0 MaroTh MPaBo Ha BIafaploBaHHA y (GOPMi YHPaBIiHHS, 3aKOHOTBOPEHHS, CyJOYHHCT-
Ba, a IPOMAJITHK — 3000B’sI3aHi MMiKOPIOBATHCS HaKa3aM 4H aKTaM Iux ocib [6, ¢. 121].

JleriTuMHICTD BiaaM 3aBXIM mepeadavae ii mpaBoBUK xapakTep. Sk cimymHo 3a3Haudae [l Bamanpec:
«Braga crae JEriTHMHOIO Yepe3 MpaBo, TOMi K MpaBo cTae epeKTHBHUM yepe3 Biamay» [7, C. 44]. Tomy
JETITHMHICTh MOYKHA PO3IIISIATH SIK MPABOMIPHICTB, ajle B TOMY CEHCI IO «IPaBO» 1 «3aKOH» HE € TOTOX-
HUMH TOHATTSIMU. [IpaBo — 11e CyKynHICTh HOPM, 5IKi C()OPMYBAIMCS B MIPOLIECI BIAHOCHUH MIX JIFOABMH 1 Ki
CTaJIM 3arajJbHOBH3HAHUMHU Yepe3 Te, II0 3HAHIUTM CBOE€ MOpAJbHE BUIIPABIAHHS B CYCIUIBCTBI, a TaKOX
(opMmainbHe BUpa)KeHHS Yepe3 BOJILOBI pillieHHs AepkaBu. [IpaBo cTae Ji€BHM He JIMILE Yepe3 3aCTOCYBaHHS
Jep’KaBHOTO MPUMYCY, a i1 yepe3 BU3HAHHS HOro B CYCHIJIBCTBI TAKUM, 11O € CIPABEIMBUM 1 MICTUTB y 001
«MopanbHuit MiHiMym». [IpaBo — HEBil’€éMHa YacTHHA JTFOACHKOrO OYyTTs (IiliCHICTB), 1110 Ha0ysa peaibHOro
BTUJICHHS Yepe3 CYCHiUIbHI BIIHOCHHH 1 3MICT AKOI MOJIATaE B TOMY, OO CIIYy’KHTH NMPaBOBiH WIHHOCTI, el
npaBa, siKa, K 3a3Hadae ['. PagOpyx, € HiYMM iHIINM, SIK CIIpaBeIUBICTIO [8, C. 42].
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JleriTuMHICTD 3aBXIM Iepeadavac HasBHICTh NMPUHAHMHI MiHIMaJIbHOTO PIBHA KOHCEHCYCY MIiX
rPOMAaJSIHCHKUM CYCHIJILCTBOM 1 I€P’KaBOIO, OCHOBOIO SIKOTO € BH3HAHHs CHUIBHUX NPaBOBUX LIHHOCTEH,
BIJIMIOBITHO 710 SIKUX (DOPMYFOTHCSI MOJIITUYHI IHCTUTYTH Ta 3MIHCHIOIOTHCS FOPUANYHI MPpOoLeaypH. Y 1bo-
My CEHCi MOXKHa TBEpAUTH, L0 JICTITHMHICTb 3aBXIM Hece B cobi akcionoriuny (LiHHICHY) OCHOBY. BoHa
MOYKE MaTH paliOHaJIbHUI YM ippallioHANILHUNA XapakTep, B 1l OCHOBI MOXKe OyTH MOKJIaIeHO: 11e0JIorito,
TpaguLito, PENiriiHy JOKTpHHY, Xapu3MaTuiHi AkocTi. CpopMoBaHa y CyCHUJILCTBI CHCTEMa LIHHOCTEH,
0 IMIUTITUTHO TIPUCYTHS Ha PiBHI PaBOBOI CBIZJIOMOCTI Ja€ TPOMasTHAM MO>KJIMBICTh OILIHIOBATH JIEPKaB-
HY BJIaJly, a TAKOX MOJICIIOBATH CBOE CTABJICHHS /0 HEI SIK 10 CIIPAaBEIJIMBOI YK HECTIPABEAIUBOI, 3aKOHHOT
YW HE3aKOHHOI, OIUIBFHOI UM HEJOUUIbHOI. Braga sxa mparHe OyTH JETITUMHOIO MOBHHHA BiJIIIOBIATH
VSIBIICHHIO CYCIIIBCTBA NP0 CIIPABEIUBICTb.

l'oBopsiun mpo piBeHb LIHHICHOTO KOHCEHCYCY MiJ Yac JeriTUMaLii aep>kaBHOi Biagy, Tpeba Haro-
JIOCUTH Ha TOMY, IO SIK TAKUH BiH Ma€ He CTaTUYHY, a JUHAMIUHy CTPYKTypy. Lle o3Hauae, mo nepxasa
NOBHHHA OYTH MO MOXJIMBOCTI MakCHMAJIbHO YYTJIHMBOIO 0 THX CYCHiJIbHHUX MOTpeO Ta iHTepeciB, SIKi B
TOW 4M iHIIMKA MOMEHT € JOMIHYFOUYMMHU. BiAMOBIAHO 0 I[bOTO BOHA TIOBUHHA MIATPUMYBATH Ti I[IHHOCTI,
SIKI € HalaKTyaJbHIIIMMHU IJIsl CYCHiNbCTBa. ['0BOpSAYM MpO CydyacHi MOCTPaAsSHCHKI CYCHIBCTBA, JOBOJI
4acTO aKIEHTYIOTh yBary Ha Te, 1[0 ChOTOJHI OJHIEI0 3 HAHBaXKJIMBILIUX IIHHOCTEH, sKi COpMOBaHI Ha
3arajJbHOCYCIIUIBHOMY PiBHI, € MIHHICTh COLIiaIbHOI CrpaBeTuBOCTI [9, C.76].

VY cydacHoMYy CBITI Jlefani OuIbIIe MOIMMPIOETHCS YSBJICHHS MPO MEPBHUHHICTD CIIPAaBEITUBOCTI ce-
pell yCixX IHIIUX BIaCTUBOCTEH COLiaIbHUX THCTUTYTIB: «CrpaBelIMBICTh — 1€ MepIlia YeCHOTa CYCIiTbHUX
IHCTUTYTIB, TaK CaMo SIK ICTHHA — Iepiia YyecHoTa cuctemu ayMku» [10, ¢. 19]. CripaBemuBicTh € MOpaiih-
HOKO KaTeropi€ro Ta LIHHICTIO, 1 MPU IbOMY BOHA TOCTA€ OCHOBHMM KPHUTEPIEM JICTITUMHOCTI MOJIITHYHUX
Ta MPaBOBHX IHCTUTYTIB. 3 OTJIAMY Ha IIe BUHHUKIIA Te3a MPO Te, 0 3aKOH € XOPOILINM TOMY, III0 CIIpaBe/l-
JIMBUii, a HE BiH CIIpaBeUIMBHIA ToMy, 110 xopommid [11, ¢. 157]. Sk caymHo 3a3Havae M. MakcumoB, y
MeKax MPOoOJIEeMH CIPABEIIMBOCTI BUPIITYETHCS MMUTAHHS PO YMOBH Ta MPUHIIKIIN JIETITHMHOCTI JIepKaB-
Hoi Biamau [12, . 283].

Uepes mpu3my CIpaBeTUBOCTI PO3MIISIAE JICTITUMHICTh HiMelbkuid ¢inocod mpaea O. Xwoddde:
«JleritumMHa He Oy/b-siKa JepKaBa, a TUIbKH IepkaBa cripaBemiuBa» [13, €. 9]. Ha nymky BueHoro, nwuiie
JETITUMHIN JepiKaBHIM BIaal HaJeKUTh MPaBO HAa 3aCTOCYBaHHA MpuMycy. [Ipumyc € crpaBeiuBuM,
TOOTO JICTITHMHUM, SKIIO BiH NMPHHOCHUTH JAMCTPUOYTUBHY KOPHCTh KOXXHIH KOHKpeTHiH mromuHi. [Ipu
1IbOMY O0OB’SI30K MiKOPEHHS LIO0 JCPXKABHOI BaJyd MOPaJbHO OOIPYHTOBAHO JIUIIIE B Tiii Mipi, B sKii
i HUIM PO3YMiIOTh JTOOPOBLIEHO TPUHHATE OKPEMOIO JIOJMWHOI0 3000B’si3aHHA. Lle mpaBuimo MmoxHa
BUCIIOBHTH TaKMM KOHCTUTYIIMHUM TPUHIUIOM: «J[>KepenoM Bci€i BiIagu € KOKHUM OKpeMHUil rpomas-
Hun» [12, ¢. 283].

JleritumuicTh nopiBHIOEThc O. Xbodde 31 crpaBeTUBICTIO CYCHIUIBHOTO qoroBopy. OcTaHHIN €
CBOEPITHUM YHiBEPCAJIbHUM KOHCEHCYCOM. Takuil KOHCEHCYC MO>KIIMBUH JIMILIE 32 YMOBH B3a€MHOI BiMO-
BU yCiX MOT0 y4acHHUKIB Bifl 3aCTOCYBaHHs HacHJbCTBA. B3aeMHa BiJMOBa € YMOBOIO MOKJIHMBOCTI BUIBHO
nisitu. Takuil apryMeHT Ha KOPHCTh CIIPaBEAJIMBOIO JOTOBOPY OOIPYHTOBYE MpaBa JIIOJUHHM SIK PE3YIbTaT
B3a€MHOTO BH3HAHHs IIpaBa KOXKHOI JIOOUHM Ha ii cBoOOAy. BiH Takox NeriTuMizye nepkaBHY Blany SK
«MeY CIIPaBEIJIUBOCTI» 1 PO3MIIAAae MUISIXM B3a€EMOJII BIaIy Ta CyCIIbCTBA YepPe3 MOPANbHO-MONITUYHI
muckypeu [14, ¢. 15].

Bitaga Moxxe MaTH i HerpaBOBHi (HECIpaBeUIMBHIA) XapakTep, IPO M0 CBiIYaTh IPHUKIAANA HOBITHIX
AaBTOPUTAPHUX Ta TOTATITapHUX pekuMiB. OOHAK y LBOMY BHIIAQAKY HAETHCS HE MPO JAEpKaBy, a Mpo
TUPAaHilo, sIKa 0JHOOCOO0BO NPHUIIMAE 1 3aCTOCOBYE 3aKOHHU B IHTEpECax THX, XTO 30CEPEIUB BIaLy B CBOIX
pykax. [lomiTHuHuid pexuM, KU OTOTOKHIOE MPABO Ta 3aKOH, 1 PO3ITISIAE CIIPABEIUBICTD HE K METY, a
SIK 3aci0 JOCSATHEHHS OCOOMCTOI METH, NMPHUpPEYeHUH OyTH BIiAMOBITHO IO BUCIOBIIOBAHHS ABTyCTHHA
braxxerHoTO 3rpacro po30iHUKIB». Takuil pexxuM IpupedeHi BTpadaTd BU3HAHHS Ta MiATPUMKY Hapo-
Iy, HaBiTh, AKILO Ha SKOMYCh €Talli BiH HUIMU KOPHCTYBaBCSl.

Heneritumna Bnaga cnupaeTbcs Ha HACWIBCTBO UM iHII (JOPMH NPUMYCY, B TOMY YMCIIi ¥ ICHXid-
Huii BriMB. OpHak JerituMmarito (mporec HaOyTTs JIETITHMHOCTI) HE MOKHA HaB’sI3aTH JIFOJSM 330BHI,
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HaNpHUKIaL 3a JOMOMOIoK 30poi YM OKTPOHOBAaHOI «XOPOIIOi» KOHCTUTYLII MOHAapXa CBOEMY HapozLy.
BoHa cTBOPIOETHCS BIAAHICTIO JHOJCH TOMY YH IHIIOMY MOJITHYHOMY pexumy (iHKOJIH OKpeMiil 0coduc-
TOCTI), SIKUI BHPaXXarOTh MPUHHATHI I HUX MIHHOCTI. B OCHOBI Takoi BiaHOCTI JICKUTD Bipa JIIOAEH y
Te, IO IepXKaBHa Biaja BijoOpakae MpaBa Ta IHTEPEeCH HapoAay.

SIK1mo rpomMansHU yCBIIOMIISATH, IO MOJITHYHI PillEHHS Ta 3aKOHW YMHHOI BJIAAU € HECHpaBeIjIH-
BUMH LIOJO HUX, ies CIpaBeIMBOCTI MOXE CTaTH TI€I0 CHJIOIO, SIKa 3JaTHA MPHU3BECTH 10 3MIiHM MOJIi-
TUYHOTO pexuMy. Tak cucreMaTHyHe NOPYIIEHHS MPUHIMITY BEPXOBEHCTBA MpaBa, MOJITHYHA KOPYIILs,
comianpHe 3yOOKiHHS cranmu npuunHor [lomapanueBoi peBomrowii (iucroman — rpyaens 2004 p.) ta
Pesosrontii rignocti (mucroman 2013 — motumii 2014 pp.). ToMy JIETiTUMHICTD BIaId — 1€ CBOEPIIHHUM
KKpEIUT JOBIPH Ta BU3HAHHS» TPOMAJISTH YMHHIN BIIafi, KUK 3a0e3redye if MOKIUBICTh JTisITH Ha 3aKOH-
HUX MiIcCTaBax y MeXax BU3HAYEHOI KOMIETEHIii, i MaTu MpaBO BUMaraTH BiJ THX, XTO AeJeryBaB ill CBOi
[IOBHOBa)KEHHsI, BUKOHAHHS 11 HaKa3iB.

Take po3yMiHHSI JIETITUMHOCTI BN € XapaKTEPHUM [UI Cy4acHOI MOJITUYHOI Ta MPaBOBOI HAYKH.
Tak 1. Inpin nwuire nmpo BU3HAHHS 1 MOBAry sik OfHY i3 akciom Biamu [15, €. 286-302.]. B mixpyunuky 3
Teopii nepxaBu 1 mpasa 3a penaxuiero B. KopenbcbKkoro, JeriTUMHICTD — 11€ IPUHHATTS BIaad HACEICHHIM
KpaiH¥, BU3HAHHSI 11 MpaBa KepyBaTH COIIaIbHUMHU MPOLIECaMK, TOTOBHICTb il mimkoproBatucs [16, €.136].
B. UupkiH OCMHUCIIOE JIETITUMHICTh BJIAJd B TEPMiHAX «CIPABEIJIMBOCTI», «BHU3HAHHSA 1 MIATPHUMKH»
nepxxaBroi Baamu [17, €.65]. Ykpaiucekuii BueHuii mpaBo3HaBelb B. CipeHKO BH3HAYa€ JICTITUMHICTE K
CIPaBEIMBICTD, TPABWILHICTh, 3aKOHHICTh, JOIUIBHICTD JCPKABHOI BJIAJH K B 04aX OKPEMHUX I'POMaIsH,
TaK i coliaNbHUX TPyII, KiaciB, Hapoay [18, €.13]. JIeriTMMHICTh TaKOX MOBUHHA MepeadadaTu MiXKHaAPOI-
HE BU3HAHHS YMHHOI BJIaj, — IONMOBHIOE noniepene uzHauenHs O. Ckakys [19, ¢. 120-121].

VYci HaBeieHI BU3HAYEHHSI JIETITUMHOCTI ONHUCYIOTHCS Yepe3 TaKi MOHATTA, K KBU3HAHHS», «BUIIpa-
BIAHHSI», «IIATPUMKa» JIEP>KaBHOI BJIaaH, «IOBIipa» JI0 BIAIU, «Bipa» y CpaBeAJIMBICTh, 3aKOHHICTh Ta
JOUITBHICTD TMyOIivHOi Biaau. JIEriTHMHICTS BUBHAYAETHCS SIK PE3yJbTAT B3aEMO3B 3Ky MiXK JIEPIKaBOIO 1
CYCHUIBCTBOM, SIKE BU3HAE TIPABO BJaJU 3A1MCHIOBATH YIPABIiHHS CYCITIIBHUMH CIIPaBaMH 4epe3 BHIAHHS
BIJIIOBIIHUX HaKas3iB, sIKIi MalOTh BUKOHYBAaTHCS yCiMa 4YICHAMHU CYCIIIbCTBA. 3Bakarouu Ha 1e, B. 1[Bix
HAroJIoNIye Ha TOMY, IO caMeé IPOMAJSTHChKE CYCIIIBCTBO € TIEH KUTTEJIAWHOIO CHIIO, siKa HE JIMIIe
B3aEMOJII€ 3 IeP)KaBOIO, a i BUCTYIae OCHOBOIO 11 jteritumuocTi [20, . 104].

B Teopii npaBa i momiTONOri TOHATTS «IETITUMHICTE» YacTO 3ICTABISIOTH 13 OJHM3BbKHM, ajie HE TO-
TOXHIM HOMY MOHSTTAM «IETAIbHICTH» («3aKOHHOCTI®). SIK BHIIC 3a3HAYaOCs JICTITUMHICTh Ta JIeTallb-
HICTh MAIOTh CITJIBHY €THMOJIOTIO, OJHAK Pi3HE 3MICTOBHE HaBaHTaXeHHsS. DopMaibHO-IOpUanYHE (HOpP-
MaTUBHE) TIYMAYCHHS JICTITUMHOCTI, @ 10 CYTi HOro OTOTOXKHEHHS 3 JICTAIBHICTIO B HAYIll TPUBAJIHN Yac
Oyyo noMiHyIOUMM. 3alo4YaTKyBaB Take pO3yMiHHS HIMeUbKU# comionor M. Bebep, sikuii B OCHOBY JIeri-
THMHOTO TIaHYBAaHHSI MOKJIAB MPHUHIIMII 3aKOHHOCTI. Y 3B’S3KYy 13 UM BUCHHN 3alpOBaJNB TMOHATTS
JeranbHOro (palioHanbHOro) manyBanHs. Ha iforo gymky, Oy/p-sika JierajibHa Biaja € BOJHOYAC JICTITUM-
Hoto. Taka parioHasbHa JIETITUMHICTD IPUTAMaHHA HOBITHIM MOJIITHYHUM PEXHMaM Mo4aTKy XX CTOMITTS
B SIKUX BifOynacs miHHICHA AUQepeHIiialis i sKi MoIoany 3aIeXHICTh TpaBa Bij Mopali Ta pemirii. Ineto
panioHaIbHOT JIEMITUMHOCTI PO3BUHYB Y Apyrid mojoBuHi XX cromiTrs cniBBiTun3HUK M. Bebepa, 3acHo-
BHHUK HOpMaTHBicTchKOi Teopii npaBa K. Kenb3eH, sxuii BBaxkaB, 1110 Oynb-sKa IepKaBHA Baja, gKa Ha0y-
Ta B 3aKOHHHUH CIIOCI0 € JIEriTUMHOIO 1 BUKOHYE cBOi (yHKLII MpeACTaBHUKA ACPKaB, a HE HApOAY
[21, c.342].

Take po3yMiHHA JETITUMHOCTI BTy CyNEepeyHTh ii MpaBOBii MPUPOi, BOHO 0a3yeThCs HA OTOTOX-
HEHHI npaBa Ta 3akoHy. Tomy Oynb-SKy Biajy, BKIIOYAIOYH HENPaBOBY (HECHpaBEeUIMBY) BBAXKAE JICTi-
THMHOIO. 32 TaKoIo JIOTiKOK0 Hanuctebkuii pexxum B Himeuunni (1930-1940 pp.), uu cTaidiHCBKUIl pexuM
(1930-1950 pp.), sKi mpU3BENU A0 €THIYHUX Ta KJIACOBHX pENpeciii Ta BOMBCTBA COTHI THUCSY JIFOJCH €
JIETITUMHUMH JIMILIE TOMY, IO Li PEKUMH MPOBOIWIN CBOIO JUCKPUMIHALIIIHY Ta €KCTPEMICTChKY MOJITH-
Ky BIJIIIOBITHO /IO 3aKOHIB, sIKi cami i BctaHoBwiH. Lle o3Havae, mo Oyap-gKa jepikaBa € MpaBoOBOIO, TOOTO
3aKOHHOIO, OCKUIBKM HE Ma€ JAEpKaBH sKa O 31iHCHIOBaja CBOE (PYHKIIOHYBAaHHS HE 3aCTOCOBYIOYHM KOH-
CTHUTYLIIO Ta 3aKOHM fIK 3aci0 BiIaJaplOBaHHIL.
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OjHaK B yMOBax TOTAIITAPHUX Ta aBTOPUTAPHUX PEKUMIB KOHCTHTYIIIS 1 3aKOHH € 3aC000M Jierali-
3a1ii aHTHHApOaHOI Biagu. BOHM MOXYTh MpHAMATHCS Ha4eOTO y AeMokpartuuHuii crmoci6 (YcraHoBui
300pu BepxosHoi Pagu CPCP npuiimanu Koncturymnito CPCP B 1977 p.; Ha pedepenaymi Oyna npuiiHsaTa
Koucrurywist Kyou 1976 p.); BOHH HaBiTh MOXYTh MICTHTH AeMOKpaTuuHi nonoxenHs (Koncrutymis
CPCP 1936 p. 3akpiruioBaia MUPOKHUI MEPEITiK COIialbHO-eKOHOMIYHUX TIPaB), IPHU [[bOMY 3aJHIIATHCS
¢ikTUBHEMH, TOOTO TaKUM, L0 HE BiAMOBIJAIOTH PEabHOMY CTaHY pedeid. AIKe B yMOBaxX TOTaJIiTApHOIO
(aBTOpUTAPHOTO) PEKUMY BUOOPH TMAPIAMEHTY KU MPUAMAE KOHCTUTYIIIE YU peepeHayM, SIKU TPOBO-
JUTHCS 3 METOIO 3aTBEPDKEHHSI OCHOBHOTO 3aKOHY, HE MOXKYTh OyTH BibHUMH. Kpim 11p0ro i 3micT camoi
KOHCTHTYIIII 4acTO HE BIJMNOBIJA€ MPaBOBUM Ta JCMOKpPAaTHYHUM IliHHOCTAM Tak »omna KoHcTuTyiis
YPCP (1919, 1929, 1937, 1978 pp.) He rapanTyBajia OCOOMCTI MpaBa JIOJMHH, MOJITHYHUI TUTIOPAITi3M,
PO3MOIL Bjaid Ha 3aKOHOJAaBYy, BUKOHABYY Ta CYJOBY 1. T. . HeMOXIMBOCTI Hapoay 341HCHUTH CBOIO
YCTaHOBYY BIIAJy Wi 4ac MPUHHATTSA KOHCTUTYIIi Ta HEBIIMOBIIHICTE i1 3MICTY 3arajibHOJMIOACHKUM ITiH-
HOCTSIM MIPU3BOJUTH JI0 TOTO, 110 GopManibHuit (FOpHIMYHII) 3aKOH HE BIAIMOBiA€ i€l mpasa, a Jeraisa-
11is BJIaJIU € 1JIF030PHO0 Ta (DIKTUBHOIO.

3abe3neyueHHs] BUCOKOTO PiBHS 3aKOHHOCTI B IeprKaBi 1Ie HE Ja€ MiACTaBH CTBEPKYBATH, 110 Biajaa
B TaKiil JiepKaBi € JIETITUMHOIO. AJDKe JKOJTHA 3aKOHOJ[aBUa CHCTEMa, HaBiTh HAWOCKOHAIIIA, HE 3aXHIIAE
CYCHUIBCTBO BiJl COLiaNnbHUX KOH(QUIIKTIB, MOJMITUYHHUX KPH3, IOPUIMYHUX Ka3yciB. JKomHuil ropuauaHuit
3aKOH HE MOXKe OyTH iealbHUM, TaK caMoO SIK He MO OyTH OJIHAKOBO AOOpHM JJis BCiX UJICHIB
cycmiibcTBa. Yepes Te, 0 MO3UTUBHI 3aKOHHU € BUTBOPOM JIOIUTHHOI 3aKOHOTBOPYOI isSUTPHOCTI, Ha BCIX
CTaisIX IXHBOTO iCHYBaHHS (PO3pOOJICHHS, MPUIHATTS, 3aCTOCYBAHHS, TIYMa4YCHHsI) iCHye 6arato MOJIH-
BOCTEH U1 CyO’€KTUBHOTO BTPYYaHHS, BpPaxXyBaHHS MOTUBIB KOPIOPAaTHBHOI AOUIIBHOCTI, TEHACHLIHHOCTI
Ta yHepeIKeHOCTI.

3 ornsiay Ha I1e, OCTa€ MUTAHHS CHiBBIAHOIIECHHS JIETITUMHOCTI Ta JIETaJbHOCTI. SIK MM 3a3Havaiy,
BKa3aHi KaTeropii TICHO MOB’si3aHi MK co0O0t0, ajie BOJHOYAC BOHU HE MOXKYTh PO3TIISAATUCS SIK TOTOXKHI.
B GaraTpox BHNazkax MU CTa€MO CBiAKAMH Takoro ()eHOMEHY, KOJIM JICTITUMHICTh Ta JICTaJbHICTH He
CHIBMAJa0Th, TOOTO KOJH JieTajibHa BJaJa € HEeJEeTiTUMHOK, Y/ HaBIIaKH, — KOJIM HelleralbHa BIaJia CTae
JIETiITUMHOIO.

VY nepuiomy BUNaaKy Biiaja HaOyTa B 3aKOHHMI CrOciO Ha BUOOpax, yepe3 MEeBHUN Yac Mmiciist BUOO-
piB MOXe po3dapyBaTH I'pOMasH Yepe3 HEBUKOHAHHA MepeaBuOOpunMx OOILSHOK, BiAXOAY BiJl MOTe-
PEIHBOIO MOJITUYHOIO Kypcy 4M 4epe3 Horo HeedekTuBHICTh. Tak PeBoutolis rigHOCTI B 3HAYHINA Mipi
Oyna 3yMOBIIEHa TUM, IO MOJITHYHUNA PEXHUM eKc-Tipe3uaenTta B. SIHykoBu4a BiAMOBHUBCS BiJl MONEPEIHBO
3aJICKJIapOBAHOI0 KypCy YKpaiHM Ha IHTerpallio B €Bpomneichbkuii mpoctip. JleraabHo oOpaHuii riasa
JepKaBU BIIPOAOBXK YOTUPHOX POKiB NPOBOAMB Hee(EKTHBHY, AaHTUHAPOIHY MOJITHKY, sIKa HILIa y po3pi3
i3 €BPONEHWCHKUMH IIHHOCTSIMH, Yepe3 M0 BTPATUB CBOIO JICTITHMHICTH i OyB YCYHYTHH IpOMajJsiHAMH Y
Pe3yNbTaTiB 3araJibHOHAIIOHAIBHOT aKIii TPOMaASHCHKOI HETIOKOPH.

VY npyromy BHIAJKy CHTYallis MOXE CKJIaJaTHCS TMOBHICTIO HaBMAaKW, KOJH HEJETAIbHO 3/100yTa
BJIaJIa OTpUMANa MiATPUMKY cepel rpomaisH (mignannx). [Toka3oBuii MpUKIIa] MOKHA 3HAWTH B POCIHCH-
Kiif icropii, komu Kartepuna Il moz06aBuBIIN MPECTOTy Ta KHUTTS CBOTO YOJIOBIKA, 3aKOHHOTO HACTYITHHKA
IMIepaToOpChKOro TUTYIY, 1 CTaja IOBOJI YCHILIHOIO immeparpuuero. OnHa 3 MPUYMH TaKoi Jierirmmaii
HETIOMYJISIPHICTh Cepell HapoJy JIeraJbHOro mpaButens. Lle 3acBiiuye, MO JIETITUMHICTH YacTO HE Mae
BiIHOILICHHSI 10 3aKOHY, a 1HOJI cynepeduTsb iiomy [22, C. 66].

OpnHak cutyaniss He30iry JIETITUMHOCTI Ta JETalbHOCTI XapaKTepHa JIUIIe IS HeJIeMOKpaTH-
HUX PEXHUMIB. 3a AEMOKPAaTUYHUX MOJITUYHUX PEKUMIB TaKa CUTyalis SKIIO W MOXXJWBA, TO JHILIE B
KOPOTKOTPHUBAIIH MONITHYHIN NEPCIIEKTUBI, OCKIIBKH TPOMASTHCHKE CYCIIIBCTBO 3aBXKJIH MA€ rapaH-
TOBaHi MPaBOM IHCTUTYUIMHI MOKJIMBOCTI 3MiHUTH HEJIETITUMHY BJaay Ha JETITUMHY, a00 mpruHAaHMHI
HaOJIMKEHY 110 JICTITUMHOI, TOOTO Taky, IO 3acCIyrOBY€ Ha JOBIpY OIJIBIIOCTI WICHIB CYCHIJIbCTBA.
VY npaBoBiil 1eMOKpaTHUYHIN AepkaBi JIETITUMHICTh BIaJX MOKE BKIIOYATH 1, SIK MPaBUIIO, BKIIOYAE ii
aeranbHicTh [22, €. 70-71].
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CamMe 4epe3 3aKOHOIAaBCTBO JICTITUMHICTh 3HAXOUTh CBOE FOPUIUYHE 3aKPIIUICHHs. 3aKOHHICTh 3a-
Oe3nedye MpaBoBy CTa01NBbHICTD, BCTAHOBIIIOE MU MiJ] yac OOPOTHOM CBITOTIISNIB 1 KiIage Kpai «BiiiHI BCiX
npotu Beix» [23, ¢. 99]. Ipectmx 3aKkoHiB, sk 3a3Hayae M. Ko3toOpa, masae pa3om i3 mpecTikeM Biaan
[24, c. 3]. Tomy BaxUBO, 11100 3MICT 3aKOHIB Ta HPOLELYpa TX TPUHHATTS, OyJIM BU3HAHHI CYCIHUIBCTBOM
sk cripaBemuBi. Lle B cBoro wepry nepeabavae moTpuMaHHS NeBHUX BUMOT. [lo-miepie, Bci 3aKOHM MOBH-
HHI BIJIMOBIZAATH JICTITUMHINA KOHCTHUTYIIII, SIKa, Y CBOIO YEPr'y € BTUICHHSIM IPABOBUX iJicalliB Ta CyBEpPECH-
HOI BOJII HApoxy; 2) 3aKOHH TIOBHHHI MaTH 00OB’SI3KOBY CHJIY SIK JUIS THX XTO HaJiJ€HWIN BIaTHUMHU ITOB-
HOB&KCHHSAMM, TaK 1 IS MigBIAJHUX, 3) 3aKOHU TMOBMHHI MPHUUMATHCS BiAMOBIAHO 10 BCTaHOBJIEHOI
KOHCTHUTYIII€I0 TIPOLIEAYPH 13 3TyYSHHSM JI0 3aKOHOJIABYOTO MPOIIECY IPOMAaJITHCHKOTO CYCIiNbCTBA. Y
Takuil coci® BUTIyMaueHa JICTalbHICTh MOCTAE SIK BAKIMBHNA 1 HEOOXiAHMI KPOK KOHCTHTYIOBAaHHS JIETi-
TUMHOI JA€P>KaBHOI BIIaJIH.

KoHcTuTyis € TOUKOI0 BiUTIKYy HE JIMIIE JIETITUMHOCTI 3aKOHY, ajie JIepKaBHOI Bl 3araiom. Y
JIEMOKpATHUYHIN MPaBOBiil JepxkaBi MeXaHi3M JeriTUMalii JepKaBHOI BIAaIU 3aKJIaJeHUA B KOHCTHUTYIIII.
KoHcTutylIist He JuIe Jeraiildye AisUIbHICTh OpraHiB BJIaH, 30KpeMa, BCTAHOBIIOE iX (DyHKIIIT Ta MOBHO-
BaXCHHSI, IIUITXHM B3a€EMOJII MX I[MMH OpraHaMH, MpOIeaypy HAOYTTs YMHHOCTI Ta MPUIMHEHHS iX IMOB-
HOBa&XXEHB, a W JETITUMI3Yye Ti, yepe3 Te M0 BU3HAYAE€ HApOJ TOJIOBHUM CYO’ €KTOM BIIaJapIOBAHHS, MEXI
JUSUTBHOCTI JIepKaBHOT BIIan, GOPMH KOHTPOIIO TPOMAJISIH 32 Heto. KOHCTHTYIIISI € OCHOBOIO JIETITUMHOCTI
YUHHOI BJIaJId B IEMOKPATUYHIN MTPABOBIN JepiKaBi.

KoHcTuTyIist € pe3yapbTaToM KOHCEHCYCY MiXK JitojpMu. KoHceHcyc — HeoOXimHa ymMoBa, 0e3 sKoi
JIETITUMAIIiS] CTAE HEMOYMIIUBOIO 1 3aJTUINAETHCS JIMIIE HAMIPOM Ta 1/1e€r0. Y MbOMY KOHTEKCTi CITyIITHO €
nymka nomitonora . Obepolitepa, skuii 3a3HaYae, 10 KUTU 32 KOHCTUTYIIEI0 — O3HAYa€, HacaMIlepe],
MaTH BOJIIO Ta 3JaTHICTh 3HAXOIWTH KOHCEHCYC Ta MPOBOJUTH AeprkaBHy iHTerpamio [25, C. 86]. ¥V
CYCTIJIBCTBI Je iCHy€ 0araToKyJabTypHICTh a00 OiKyJIbTYpHICTH, A€ ICHYIOTH €THiUHI PO301KHOCTI, /€ €
HAI[IOHAJIbHI MCHIIIMHH, 1[0 XOYyTh OyTH MMOYYTHMHU T4 BUMararoTh ypaxyBaHHs IXHbOI JYMKH, 1151 BOJIS 110
KOHCEHCYCY Ma€ BUXOJUTH Ha Teplle Miclie — SIK BOJS 10 KOHCTUTYII. AKTyalbHUM CBHOTOJIHI € TIOUIYK
Takoi oprasizauii Aep>KaBHOTO MpaBlliHHsA, sfKa O Hajajda MOXIMBICTH OpaTH ydacTb y (GopMyBaHHI Ta
(yHKIIOHYBaHHI IMyOIiYHOI BIIQJM BCIM iICHYFOUMM eTHOocaM. SIckpaBuM mpukianoMm € benbris, Kanana,
IBetinapis, CILIA, ®PH.

JepxaBHa BiIaga, sKa MOBakKa€ Ta JOTPUMYETHCS KOHCTUTYILIT Ta pO3MIgae il SK YCTAaHOBYHMM aKT
BCHOTO HApOJy 1 HpHU I[bOMY IepeOyBa€ MiJ MUILHUM KOHTPOJEM SK 3 OOKY OpraHiB KOHCTUTYIIIHHOL
IOPUCHIUKINI, TaK 1 TPOMAJITHCHKOTO CYCITLILCTBA, MA€ BCI IMiJICTAaBU BBaXKATHCS JIETITHMHOMIO. | HaBmakw,
BJIaJ(a, SKa PO3TJIANAE KOHCTUTYIIIO KPi3b MPU3MY CBOIX MOJNITUYHUX 1HTEPECiB, CUCTEMATHYHO TOPYIIYE
ii, 1 3anMIIa€ThCA NPU LBOMY O€3KOHTPOJIBHOIO, IPUpEUeHa BTPATUTU CBOIO JIETITUMHICTD 1, SIK HACIiIOK,
0yTH yCYHEHOIO.

e omHiEO CKITaI0BOO JICTITUMHOCTI € AOLIIBHICTE. Ha BiIMiHY BiJ CIIpaBeUIMBOCTI Ta 3aKOHHOCTI
JIOIUTHHICTH 32 TPUPOIOI0 € HE CTIIBKU MPAaBOBUM, CKUIBKH MOMITHIHUM (PeHOMEHOM. J[OmiBHICTh HE €
MOCTIMHOIO KaTeropi€ro, B HiM 3akjajieHa IEBHA BIJIHOCHICTb. BOoHa MOXe 3MIHIOBATHUCS 3aJICKHO Bij
MOJIITUYHOT CUTYaIlii sika cKianacs. Takuil peNsTHBI3M He XapaKTepHHU IJI NpaBa, sKke, OyIydu peryss-
TOPOM CYCHIJIbHUX BiJHOCHH, HE MOXK€ OyTH IOCTaBJICHE B 3aJICXKHICTh BiJ PO30LKHOCTEH MOIIIAAIB Ta
IHTepeciB MeBHUX Jtoei. [IpaBo Mae OyTH €MHUM MOPSAKOM i yCiX. JIOLIIBHUM 4acTo € Te, M0 CyIle-
pEeYUThH IPAaBOBUM HOpPMaM, OCKIJIBKH B 1i OCHOBY MOKJIA/IEHUI MPUHIIMII, 3T1IHO 3 SKHM METa BUIPABIOBYE
3aco0u.

JloninbHICTh YacTo KOH(MIIKTYE i3 CIPaBEUIMBICTIO Ta 3aKOHHICTIO, III0 MOXKE TPU3BECTHU JI0 JIOMi-
HYBaHHS TIOJITHKHU HaJ MPaBOM. 3a Takoi CUTYAIlil MPaBo MEePETBOPIOETHCS HA MPOCTHH 3aci0 MOCATHEHHS
nomiTHYHUX 1inel. [e mepmmii Kpok 10 moOyI0BH TOTAITAPHUX Ta aBTOPUTAPHHUX PEXKUMIB.

BonHowac nouinpHICTE MOXKE HE TIOPYIIYBAaTH OCHOBHI MPHHIIMIY JIETITUMHOCTI, 4 HABIAKH, ITOCH-
JIFOBATH JICTITUMAIliiHUI noTeHiian Baaau [26]. Tak, sSKIIo BCepeauHi CyCHiIbCTBa YU BCEPEAMHI BIaIu
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TPOSIBIISIOTHCSI KOHQUIIKTH, SIKi MalOTh 3arpO3JIMBHI XapakTep i MpH [[bOMY MPaBOBi 3acO0U iX BpeTyIIo-
BaHHs ce0e BUYEpNaIH, BUPIICHHS MPOOJIEMH EpeXOJUTh 13 MPaBOBOi IJIOMIMHY B moiTHUHY. Lle Tpan-
JSIETHCS B TIEPi0J] CYCHUIBHUX MOTPSCIHB, 30KpeMa peBoioniid. OnHak i miJ yac BUPIIIEHHS TaKUX MUTaHb
NPUAHSTTI PillICHHs] TOBUHHI CTATH CBOEPITHOIO JEKJIAPAIIEIO PO BiIMOBY 3aCTOCOBYBATH HACHILCTBO Ta
MoBary JI0 HEBiJl'€EMHUX Ta HEBiAYY)KYBaHHX NpaB JTOAWHA. HaBiTh 1 3a X YMOB IMONITHKAa TTOBHHHA
peaizoByBaTUCs B MEXKax NPUHIIUITY CIIPaBEJTUBOCTI Ta e nmpasa [27, €.126].

Taxka curtyariis cknanacs 21-24 nrotoro 2014 poxy, B Ky/ibMiHALIMHANA MOMEHT PeBoJionii rigHOCTI,
kosn BepxoBHa Paga Ykpainu yxBanuna HU3KY CKIaIHUX, ajleé HEOOXiTHUX MOJIITUKO-TIPAaBOBUX DillICHb,
10, B YMOBaxX 3araJlbHOHAIIOHAJIFHOTO CYCIUIBHOTO MOTPSCIHHA, Oyin (akTHYHO Oe3abTepHATHBHUM
BapiaHTOM IMOBEIIHKM €IMHOTO Ha TOW Yac JICTITUMHOTO OpraHy BHIIOI JepkaBHoi Biaau [28, ¢. 58-66.].
[lepmie 3 Takux pimens Oyno mpuiiHsaTe y Gopmi 3akony Ykpainu «IIpo BigHOBIEHHS Aii OKpeMHX MOJO-
xeHb Koncrutynii Ykpainu», SIKUi BTIIMB OJHY 3 HaBUpa3HiIKMX BUMOr Maiigany mpo MOBEPHEHHS 1O
napIaMeHTChKO-TIPE3HICHTCHKOI (popMHU TpaBiiHHS. [HITUM aKTOM mapiaMeHTy, sSIKWH MOB’s;3aHUH 3 TIoTe-
pennim, Oyna nocrtanoBa «IIpo camoycynenns IlpesunmeHra YkpaiHu Bill BUKOHAHHS KOHCTUTYLIMHHX
NOBHOBAKEHb Ta MPHU3HAYCHHS mo3aueproBux BuOopis [Ipesunenta Ykpainw» Bix 22 motoro 2014 poky
Ha OCHOBI sikoi B. SlnykoBuya Oyno ycyHyto 3 mocrta [Ipe3umeHta YKpaiHu Ta MPU3HAYCHO 1103a4eproBi
BHOOPH, 110 CTAJIO JIOTIYHUM 3aBEPIICHHAM peBOJIOIiT [29].

3 mornsAy NpUHLOMITY 3aKOHHOCTI MapjaMeHT BUHILIOB 32 MEXi CBOI MOBHOBa)XEHb 1 MOPYIIHUB (Hop-
MaJIbHy npoueaypy BHeceHHs 3MiH 10 Koncturyuii. siki nependaueni y XIII Pozaini OcHoBHOTO 3akony, a
takox crartio 111 Konctutymii (mpo immiument IIpesunenty). OnnHak, B ymoBax peBoutiolii BepxoBHa
Paga Ykpainu gisina sik opran ycTaHOBYOI BlIaau YKpaiHCHKOTO Hapody i CBOIMU AisiMU 3abe3mnednsia Horo
CyBEpEeHHE NpaBO Ha BJAAy. 3 MOIJIIY NPUHLMUIY CIPaBEAJUBOCTI Ta MOMITHYHOI AOLUIBHOCTI Taki Aii
napiaaMeHTy Oy BUTIPABIAaHUM.

BucnoBku. OTxe, JETITUMHICTh MOKHA BU3HAYHUTH SK MEBHUH OallaHC MiX MPABOM Ta TOJITHKOI,
MK 3aKOHHICTIO, CIIPaBEIUIMBICTIO Ta JOUIIBHICTIO. MOHOIOMISL OIHOTO 3 WX E€JIEMEHTIB € 3arPO3JIUBOI0
JUIS IETITUMHOCTI. BMIHHSI YHUKATH KpalHOIIIB 1 3HAXOAUTH KOMIIPOMICH MiXK CIIPABEUIMBICTIO, 3aKOHHICTIO
Ta TOUUIBHICTIO € O3HAKOIO IEPKABHOI BIIa/H, AKa € JETITUMHOIO.

Buxozsuu 3 ycboro 3a3HaueHOro BHUIIIE, MOXKHA BKa3aTu Ha PAJ O3HAK, SKi KOHCTUTYIOIOTH MOHATTS
JICTITUMHOCTI JACP)KaBHOT BIIa IH.

[o-nepe, JeTriTUHMHICTD — 1Ie 0JIHA 3 PYHIAMEHTAILHUX BIACTUBOCTEH JEPKaBHOI BIA/IU. KA Mae
NPaBOBY CYTHICTb 1 3HAXOJUTH CBOE BUPAXKEHHS Yepe3 i7er0 MpaBa, CIPaBeAINBICTh Ta iHILI yHiIBepCalIbHi
LIHHOCTI.

[o-npyre, NETiITUMHICTD MICTUTh KPIiM I[IHHICHOI HOPMaTHBHY CKIIQJIOBY, OCKIJIbKH BOHA CITUPAETHCS
Ha KOHCTUTYIIIO Ta 3aKOHONABCTBO. TOMYy BUKOHAHHS HaKa3iB YMHHOI BJIaJH Y BUIIIAAI KOHKPETHUX IPH-
NHCIB, YW 3arajJbHUX IMPHUHLMIIIB 3AIMCHIOETHCS SK Yepe3 BHYTPILIHE NMEPEKOHAHHS y CHpaBeIIHMBOMY
XapakTepl YMHHOI BIIaJu Ta i 3aKOHIB, TaK 1 Yepe3 MOXKIHMBICTh 3aCTOCYBAaHHS CAHKII y pa3i MOPYIIECHHS
BCTaHOBJICHUX HOPM.

[lo-TpeTe, TOUKOIO BiIIKY ISt IETITAMHOL BJIaI € KOHCTUTYLIis, sIKa BTIJIO€ B OOl MpaBOBi LIHHO-
CTi Ta CyBepEHHY BOJIIO Hapo.Iy. | Xoua TimoTeTHYHO KOHCTHUTYIIIS 33 3MICTOM MOKe OyTH HEJNETiTHMHOIO, 3
NPaKTUYHOTO TOTJISIy Oyiio O HEeBUIPaBIaHWM PO3TIISIATH BEPXOBEHCTBO KOHCTUTYIII SIK IIOCH BiJIOKpe-
MJICHE BiJl BEpXOBEHCTBA MIPaBa, & TUM Ia4e MPOTUCTABIATH 1X OJHE OJHOMY

[lo-4yeTBepTe, NETITUMHICTD 3aBXIU ependadae BUZHAHHA CYCIIIBCTBOM IIPABOMIPHOCTI TOTO THITY
MaHyBaHHS Ta HOTO METOJIB, SIKI XapaKTEepHi JUIS bOTO MOJITHYHOTO PEKHMY B IMEBHUX ICTOPHYHHX Ta
comianbHUX oOcraBuHaX. JleriTMMHICTh mepen0davae TICHUM 3B S30K MiXK JEpXKAaBHOIO BIIAJOI0 Ta rpoMa-
JSTHCBKHMM CYCIJIBCTBOM, SIKUH 3a0e3neuye HeoOXi1THUIA PiBeHb KOHCEHCYCY MiX HUMH.
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[To-1r’siTe 3acTOCYBaHHS MPHUHIIUITY «ITOJITHYHOI JTOMUILHOCTI» B MPOLIECI CTAHOBJICHHS JEMOKPATH-
YHOI MPaBOBOi JEpXKaBU MOKE MOCHJIIOBATH JIETITMMAaLiiHUI MOTEHMian Ailo4oi BIaau abo HaBIAKH
JaecTadinizyBaTu CHUCTEMY MOJIITUYHUX BiJHOCHH. 3aCTOCYBaHHS LbOIO NPUHIMITY HO3BOJISIE BUPIILINTH
CYCIIJIBHO-TIONITHYHI KOH(IIKTH Ta BiJHOBUTH (YTBEPAUTH) NEMOKPATHUYHI IHHOCTI, MOJ0JIATH CYCIIbHY
KpH3Y Y THX BHIIA/IKaX, KOJIM MEXaHi3MH i1 BUpilIeHHs He 3adikcoBaHi y Ail0UOMy mpasi.
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LEGITIMACY OF POWER AS A LEGAL PHENOMENON AND ITS MANIFESTATIONS
IN THE CONDITIONS OF DEMOCRATIC TRANSFORMATION

The article analyzes the issue of the legal nature of legitimacy, which is the main attribute of
public authority in the process of interaction with civil society institutions. It is a necessary condition for
the functioning of public power in a democratic transformation conditions that ensures political stability
and law and order in the state.

Legitimacy includes three basic elements: justice, legality, and expediency, which are closely
interrelated. From the point of view of the author of the article, legitimacy is one of the fundamental
properties of state power in a democratic state governed by the rule of law, which is manifested in the
recognition of citizens (subjects) the order of constitution and functioning of the current government as
fair, lawful and expedient, which results in their readiness to act in accordance with the constitution and
laws.

The author of the article identifies a number of features that fill the legitimacy of its legal essence.
First, legitimacy finds its expression through the idea of law, justice, and other universal values. Second,
legitimacy contains a normative component because it is based on the constitution and legislation.

Therefore, the execution of orders of the current government in the form of specific instructions
or general principles is carried out both through internal conviction in the fairness of the current
government and its laws, and through the possibility of sanction in case of violation. Third, the starting
point for legitimate power is the constitution, which embodies the legal values and sovereign will of the
people. Fourth, legitimacy always implies the recognition by society of the legitimacy of the type of
domination and its methods that are characteristic of this political regime in certain historical and social
circumstances. Fifth: the application of the principle of «political expediency»; in the process of
formation of a democratic state governed by the rule of law can strengthen the legitimizing potential of
the current government or, conversely, destabilize the system of political relations. The application of
this principle allows to resolve socio-political conflicts and to restore (establish) democratic values, to
overcome the social crisis in cases when the mechanisms for its resolution are not fixed in the current
law.

Key words: legitimacy, justice, legality, expediency, public power, democratic transformation.
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