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Po3rasinyTo mpo0JieMy BpaxyBaHHSI 3aKOHOM OKpecJeHHUX MiacTaB 151 eeKTHBHOIO,
JOLINBHOTO i Ppe3yJbTATHBHOIO 3aCTOCYBAaHHA 3axoAiB 3al0e3nedeHHS] KPHMMIiHAJBHOIO
NMPOBAJKEHHS, 3aM00IKHUX 3aX0/iB; 00CTABUHHU, 110 OepyTh 10 YBaru, Buoupaiouu ix. Merorw
3aCTOCYBAHHS 3ralaHUX 3aX0[iB € 3a0e3Ne4yeHHs] IEBHOI0 BEKTOPa aleKBATHOI MOBEAIHKH IIi-
J03PI0OBAHOr0, 00BMHYBA4YeHOr0, MiacyaHoro. I{boro MoxHa JOCAITH 32 YMOBH NPaBHJIBHOIO
BUOOPY OyIb-SIKOT0 3ax01y 3a0e3medyeHHs], He3aJeKHO Big Buay il 00CAry 3acTOCOBYBaHMX
00MeKeHb.

s 3aranpHa MeTa AU(epeHUIIOETHCA 3aJI€KHO Bill BUAY 3aX01y 3a0e3nedeHHs] MPoO-
Ba/IKeHHS, 3aM0012KHOT0 3aX01y, TOOTO YMOKJIMBJIIOETHCH Ha 3acafiax 00MesKeHHA Mpas i cBO-
00/ MiT03p10BaHOr0, 00BUHYBA4Y€HOTO.

3ayBa:kumo, 110 3axiA 3a0e3neyeHHs NMPOBaJKeHHS] He0OXiAHO BHOMPATH BHUHSITKOBO 3
METOI0 JOTPUMAHHS HAJIEKHOI NMPOLecyaJbHOI MOBEAIHKH IiT03PIOBAHOr0, 00BMHYBAYEHOIO,
BHUKOHAHHSA NMOKJIaJIeHUX HA HbOI'0 NMpouecyajbHUX 000B A3KIB, a TAK0XK 1100 3amodirTu cnpo-
0aM mepexoBYBATHCS BiJl OPraHiB 10CyA0BOr0 PO3CJiIyBaHHA Ta CyAy; 3HUIIMTH, CXOBATH a00
CIIOTBOPUTH OyAb-IKi i3 pedeil uM npeaMeTiB, sIKi MAaIOTh /10KA30Be 3HAYEHHA /I BCTAHOB-
JIeHHSl 00CTaBMH KPUMiHAJIbHOTO NMPaBONOPYIIEHHS; HE3AKOHHO BIJIMBATH Ha MOTEPHLJIOro,
CBilka, iHIIOro y4YacHMKa NPOBAJKeHHS; BUMHHMTH iHIIEe KpMMiHAJIbHE NMPaBONOPYILICHHS YU
NMPOAOBKYBATH po3noyare.

Oxpeciieno HanpsiMu iHAMBiAyaJdizanii, mepconigikanii 3axoxiB 3a0e3nedyeHHs1 Mpo-
BA/I’KeHHS, 3al100KHUX 3aX01iB, TOOTO JOUJILHOCTI, IPABWIBHOCTI, €e()eKTUBHOCTI, OOIPYHTO-
BAHOCTi BHOOPY OKpPeMoro ix pi3HOBHY CTOCOBHO KOHKPETHOI0 OOBMHYBAYEHOI'0, A 0 Bpa-
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XyBaHHSI MPOTHO30BAHUX PU3UKIB Yy MoBelinui. Po3riisinyTo mpouecyaabHUil NPaBOBMIA MiAXin
nig yac ypaxyBaHnHsi 006cTaBuH, 3akpimiienux y cr. 178 KIIK.

Karouosi ciioBa: 3axoau 3a0e3nedeHHs] KPUMIHAJILHOTO MPOBA/IZKEHHS; 3aM002KHi 3aX0-
14 ; MiICTABM 00paHHS; PU3MKH; 3arajIbHi NPaBUJIa 3aCTOCYBAHHS.

IocTranoBka npodaemu. PedopmyBaHHS KpUMiHAIBHOTO IPOLIECYAILHOTO 3aKOHOJIABCTBA Y KpaiHU
BEKTOPY€EThCA 4epe3 MPU3MY HPIOPUTETHOCTI mpaB i cBOOOA JTIOAMHH W TpOMaAsHUHA, JOTPUMAHHS
COLiaJIbHOI CIIPaBEATUBOCTI, YCIX THX ILIIHHOCTEH, SKI CTOPIYYSIMH BUPOOJSUIMCS Yy BITUM3HSHIN Ta €Bpo-
NechKill TpaBoOBil KynbTypi. B 0CHOBY akTyanbpHOI KOHIEMIIIT CyJ0BOI pedopMu MmokageHo et mooy-
JIOBU CUCTEMH KPUMIHAILHOTO MPOBAKCHHSI OXOPOHHOTO THITY. BilMOBiTHO, X04 KapallbHHI BILUIUB, 0€3-
3arepeyuHo, 3aUIIAETHCS MIOMITHO BAarOMUM, aji€ BIIXOAWTh Ha “Ipyruii rmian”.

Binrak, KopuaopoM pO3BUTKY KPHMIiHANBHOI MPOIECYalbHOI HAYKH Ta MPAaKTHKU € peanbHe 3a0e3-
NIEYEHHS MIPABOBOIO 3aXHCTy 0cOOM — Cy0’eKTa CyZOYMHCTBA, KOHKPETH3alis TapaHTiil mpaB i cBoOOX
KOXKHOTO 1HAMBIiJA, SKUH 13 TUX UM 1HIIMX MiACTaB MOTpanuB y cdepy Ail mpouecyalbHUX MPaBOBIAHOCHH,
CTaB iXHIM 0e3MocepeHiM yHYaCHUKOM.

Baromoro 3Ha4eHHs y IbOMY KOHTEKCTi Ha0yBa€ 3aKOHHE, AOLIIbHE i 0OTpyHTOBaHE 3aCTOCYBAaHHS
3ax0JIiB MPOIIECYaNIbHOTO MPUMYCY. 3 OHOTO OOKY, 3aCTOCYBaHHS 3aXOJiB 3a0e3redeHHs MPOBaPKEHHsI
HEMOXKITMBE 0€3 MPUMYCOBOTO MOAYJIA, @ 3 iHIIIOTO — TOB’sI3aHE 3 OYEBUIHUM JOTHKOM JI0 OXOPOHIOBAHUX
npaB i cBoOoJ rpoMazsiH. Came (akT TaKOro MEKYBaHHS 3yMOBIIOE MOTPE0y CTBOPUTH Ta YIPOBAIUTH Y
NpPaBO3acTOCOBHY MPAKTHKY HaJliHI MEXaHi3MHU “CTpUMaHHS Ta IPOTUBAr”, IOCATTH iX “CHiBpO3MipHOCTI”
13 TUIIOM 1 CTYIIEHEM CYCHiJIbHOT HeOe3MeuHOCT] AisHH, TPOrHO30BaHOI MipH MTOKapaHHs, 0COOM OOBHHY-
BA4EHOTO.

Y KpUMiHaJIILHOMY IIPOBA/XKECHHI, I¢ HAUTOCTpillle aKTyalli3yIoThcs MpobiaeMu 3a0e3nedeHHs 6aaan-
Cy MPHUBATHHX 1 IMyOJIIYHUX 1HTEPECIB, LIJIKOM OOIPYHTOBAHUM € ITiABUILEHUNA CYCIIJIbHUN 3aluT Ha icCHY-
BaHHs €()EKTUBHOTO MEXaHi3My 3aXHCTy IpaB 0coOH, 30KpemMa i miJ yac peaiizauii iIHCTUTYTY 3all001KHUX
3ax0JIiB, SKWH Tiependaydae 4iTKy periiaMeHTallilo MpoLeAypy X 3acTOoCyBaHHS, Ai€Bi rapaHTii ii qoTpu-
MaHHs, 3aco0H 1 crocoOu peaizaliii mpae ocodu. Tox came KpUMiHaIbHA MPOlECyalbHa HAyKa MaEe BUPO-
OMTH HaAIMHI MEXaHI3MH 3aIT00IraHHs PI3HUM 3JI0B)KMBAHHIM Ta MOMHJIKAM ITiJl YaC 3aCTOCYBaHHS 3arlo-
OiKHUX 3ax0iB [1].

AHani3z pociaigkeHHss npodjeMu. 3asBieHOi MPOOJIEMATHKH CTOCYIOTHCS HAYKOBi Ipami TaKHX
BueHnx, k. O. H. Arakepimon, }O. II. Anenin, M. C. AnekceeB, JI. M. ba6iu, A. ®@. be3pykaga,
B. II. box’es, C. I. Bepmmnina, K. /I. Bonkos, b. A. I'anxin, H. B. I'munaceka, 1. B. ['mosiok, B. L. I'anaran,
0. M. I'pomiepmii, €. M. T'inynsHosa, C. I. T'mizayn, A. JI. Jdans, T. B. [danuenxo, I. JI. Mimmoxk,
0. 10. [Jonuenko, A. f. Jlyouncekuii, 3. . €nikee, €. 0. XKora, 3. 3. 3inarymwiin, B. A. 3astyp,
JI. . 3ycy, I'. II. IemieB, M. 1. Kaminyc, B. 1. Kaminceka, JI. M. Kapneesa, O. B. Kamuina,
M. O. Kapnesnko, €. I'. Kopanenko, 3. ®. Kospura, /I. B. Konoguun, JI. JI. Kokoper, O. M. Kopinsik,
O.II. Kyuunceka, B. M. KopaykoB, E. ®. Kymos, O. O. JleBennmapenko, JI. M. JloGoiiko,
IT. L. JTroOmincekmit, 1O. JI. JliBmmm, II. A. Jlyminceka, B. 3. Jlykamesuu, €. JI. Jlyk’ssHUUKOB,
B. 1. Mapinie, B. O. Muxaitnos, O. P. Muxaiinenko, M. M. Muxeenko, [0. JI. Mockamox,
B. T. Manspenko, C. I. Minuenko, B. T. Hop, M. . Hukonenko, I'. O. Omenpuenxo, B. T. OuepenuH,
M. M. Omnammn, C. B. Iacrymenko, 1. JI. Ilerpyxin, /. II. Ilucemennuii, B. O. Ilonemntomiko,
B. B. Poxxnos, B. M. Capuupkuii, M. C. Ctporosuu, O. B. Cisak, B. O. Ciuko, B. 1. Crainuenko,
0. M. Cno6oasn, C. M. Craxieebkui, I'. 1. Cucoenko, O. 0. Tatapos, O. I. Tumenko, O. M. Tomouko,
A.P. Tymansun, B.M. Teprumuuk, 0. II. Twumomenko, JI. JI. Ymanosa, B. 1. ®dapunnuk,
L. S. ®otirumpkuit, O. FO. Xaomo, O. 0. Xaxymsk, O. I. Hokomora, K. O. Harmmmucskuit, B. 1. HopHOOYK,
. A. Yyxpaes, C. JI. lllapenxko, B. I1. IlIu6iko, O. I'. llumno, M. €. lllymuno, O. I'. flHOBcbKa Ta iHIIHX.

OnHak, He3BaXKalOUH Ha YHCIIEHHI JTOCHTIPKEHHS CTOCOBHO OKPECIIEHOI MPOOIeMaTHKY, HEe BCi aCTIeKTH
OaraTorpaHHO TPOAHATI30BaHO ¥ y3arallbHEHO, TOMY BOHM MOTPEOYIOTh SKICHO HOBOTO HAayKOBOTO
OOIpyHTYBaHHS 1 alanTallii 10 Cy4acHUX YMOB.



Oyinka cykynnocmi 00Cmagum, NPOSHO308AHUX PUSUKIE NPU SUDIUEHH] NUMAHHSL. ..

MeTo10 cTaTTi € cripo0da TOCHIUTH €PEKTUBHICTD Ta Mi€BICTh BUHOKPEMIICHUX 3aKOHOABIIEM 3aIlo-
ODKHHMX MOAYJIB, TOOTO MpaBwil, 0OCTaBHH, MPOTHO30BAHMX PU3MKIB, SIKUMHU CYIIPOBOKYETHCSI BUPIIIICHHS
TUTaHHS PO BUOIp TOTO UM 1HINOTO 3aX0y 3a0e3neueH s KpUMIHAIBHOTO MpoBakeHHs . O00B’ I3KOBICTh
iX BpaxyBaHHS Y CYKYITHOCTI JJIsl CITYOTO CYA[I, Cyqy il 4ac TIOCTAaHOBIICHHS yXBallM, Maja O MPHU3BECTH
J10 30epexeHHs yKe 310paHoro “moka30Boro noprdelis”’, 3aKOHOCTYXHSHOI ITOBEAIHKH ITi103PI0BAaHOTO TOIIIO.

Bukaaa ocHoBHOro Martepianay. 3axomaM 3a0e3leueHHS KPUMIHAIBHOIO MPOBAIKCHHS, 30KpeMa
3amo0KHUM, 1 MiJICTaBaM IX 3aCTOCYBaHHS 3aKOHOJABEIb BiJBIB YU HE HAWOLIBIIY, OPIBHAHO 3 IHIIUMHU
IHCTUTYTaMH, KiJIbKICTh IJIaB YHHHOTO IpoliecyanbHoro 3akony (rmasu 10-18 KITK Ykpaiuu) [2].

Crpasi, i3 yxBaneHHsIM KpuMiHanbHOTo MporecyanbHOro KoJeKCy YKpaiHu 0yiI0 4iTKO BU3HAYCHO
MIEPesIiK 3aX0/IiB 3a0e3MeUeHHsT KPUMIHAIBHOTO MTPOBA/PKCHHS, SIKi MOKYTh 3aCTOCOBYBATUCH JI0 IIiI03pPI0-
BaHOr0, OOBHHYBAYEHOI'O, MiJICYTHOTO Ha IMiJICTaBl yXBajdH CIIIYOro Cy[uai 4u cyay. OCKUIbKH 3aXOIu
3a0e3MeueHHs] KPUMIHABHOTO TPOBA/KCHHS OOMEXYIOTh IMpaBa Ta CBOOOAM rpoMajsH (cepel HHX i
KOHCTHUTYIIIMHI — CBOOOIYy INEpecyBaHHs, HEIOTOPKAHICTh KHTJA, TAEMHHMIIO JIUCTYBAaHHS, TEICPOHHUX
PO3MOB, KOPECHOHAEHIIi1, 6aHKIBCHKMX BKJIAIiB TOIIO), 3aKOH MOPIBHIHO JETAILHO PEriIaMEHTYE TIpOoIie-
Jypy 1X 3aCTOCYyBaHHS.

AHaJi3 3aKOHOJaBY0 BH3HAYCHOTrO IMEPEJIIKY 3aXO0JIB Ta METH 1X 3aCTOCYBaHHS Ja€ MiJCTaBU
CTBEPKYBATH, 1110 MOHATTS “3aX0Ju 3a0e3MeUeHHs] KPUMIHAIBHOTO MPOBAKEHHS™ Ta “3aX0AM KpHMi-
HAJBHOTO TPOLIECYALHOTO MPUMYCY”, (GaKTHYHO, BUKOPUCTOBYIOTh “CyMiXHO”, “mapanenbHo”, 1ie CHHO-
HiMHU. AJDKe 1l 3aX0/ Tal0Th MOKJIMBICTh BUSBIIATH Ta 30epiraTu JOKa3u, 3aMo0irTd MPOrHO30BaHil mpo-
TUIPaBHIM MOBEIIHIII YA YHEMOKIMBUTH YXWICHHS BiJl CIiACTBA, CyQy Mi03PIOBaHOI0, 0OBHHYBAaYE€HOTO.

3armo6ikHI 3aX0/I1 — BaroMa 4acTHHA 3aXO0/iB 3a0e3neueHHs KpUMiHabHOTO poBakeHHs. Lli mpe-
BEHTHBHI 1 3a0e3meuyBaibHi 3aX0/1, CIPSMOBaHI Ha HEJOIYLICHHS! MOKJIMBOI NpoTUAii 3 60Ky mmigo3pro-
BAaHOT0, OOBMHYBAUEHOI'O MPOBA/KCHHIO Y KPUMiHANBHIN cHpaBi, € €PeKTUBHUM 3aCO00M KOPUT'YBaHHS
HEMPaBOMIPHOI MOBE/IIHKH 3a3HAYCHUX YYaCHHUKIB KPHMIHAIBHOTO CyJ04YMHCTBA [3, ¢. 324].

OOMexyoul KOHCTUTYLIHHI IpaBa MiZ03pIOBaHUX 1 OOBUHYBAaYeHUX Y BUMHEHHI 3JIOUHMHY, 3a-
noOiKHI 3aX0IU BHUKOHYIOTh NO3UTHBHY POJIb, PEai3yl0ud Yy KPHMiHAJIBHOMY MpOIECi MarepiaibHO-
MPABOBUH MPUHINI KpalHKO1 HEOOX1THOCTI: 3aBIaHHS MEHIIOI IKOH, 00 3amo0irT OinpmIii mkomi. Sk
crpaBeaauBo 3a3HauaB mpod. B. O. Muxaiinos, 3a 70MOMOroro 3armo0iKHUX 3aX0/iB 3a0€3MeUyeThCs 0CO-
Oucra y4acTb OOBHHYBaYEHOTO Y KPUMiHAIBHOMY CyOYMHCTBI, HOT0 HEyXWJICHHS BiJl KpUMiHAIBHOIO Tie-
peciiyBaHHs, 3aCTOCYBAaHHS 10 HHOT'O 3aXOZiB KPUMIHAJIBHOTO MMOKApaHHA 1 CTATHEHHS 3 HHOTO 3aBAAHOI
3JI0YMHOM MatepianbHoi mkoau [4, c. 17].

3a3HaveHi 3aX01u € crenu}iyHIMU NPEeBEeHTUBHO-TIPUMYCOBIMH 3aC00aMH, IKi CIIPSIMOBAaHI MPOTH
HeOe3MeuHuX AJ1sl iHTepeciB KpUMiHAJIIBHOTO MPOLecy isHb 3a3HAa4eHUX OcCiO, sKi BOHH MOXYTb BUMHUTH
i/ 9ac pO3CIIilyBaHHs KPUMIHAJIBHOTO MPABOMOPYIICHHS 1 PO3IIIsiAYy CIpaBu, i 3acobamu ycyHeHHs (Bif-
HOBJICHHSI) MOPYLICHOTO MPOIIECYaIbHOTO IPABOBOTO CTaHY.

Oxpecnenuii y u. 1 cr. 176 KIIK Ykpainu nepenik 3ano0iKHUX 3aX0IiB Y KOKHOMY KOHKPETHOMY
BUIAJKy Ja€ 3MOTY iHAMBidyasli3yBaTd HOTro 3aCTOCYBaHHS, II00 BpaxyBaTd iHTEpeCH MpaBOCYAls, a Ta-
KOXX HE JIOIYCTUTH HEBUTIPABAaHUX 0OMEXEHb TpaB i cCBOOO MiJJO3pIOBaHOT0, 00BHHYBadeHoro. Kpim To-
ro, KpuMinansHuii mporecyanbHUI KOJIEKC B OKPEMUX HOPMax KOHKPETH3YE YMOBH 3aCTOCYBAHHS IEBHUX
3anmo0iKHUX 3ax0iB. BignosigHo g0 4. 8 ct. 194 KIIK VYkpainu, 10 migo3proBaHOr0, 0OBHHYBA4YE€HOTO Y
BUMHEHHI 3JI0YMHY, 3a SKAU TependadeHo OCHOBHE IMOKapaHHS y opmi mTpady MOHAI TPU THCIUI
HEOIOaTKOBYBAHUX MIHIMYMIB JOXOMIB I'POMaJIsiH, MOXE OYTH 3aCTOCOBAHO 3aITOODKHUI 3aXiJ JUIIE y
¢dopmi 3actaBu a0 TPUMaHHS 1111 BapToto [2].

3amobikHUi 3aXig MOBUHEH OYTH BUOpAHUI BUHATKOBO 3 METOIO 3a0e3IeUeHHs HalleKHOT MpoIie-
CyaJibHOI MOBEIIHKH IIiI03PI0BAHOr0, OOBMHYBAYCHOI'0, 30KpeMa, 1100 rapaHTyBaTH BUKOHAHHS ITOKJIajie-
HUX Ha HBOTO MPOLIECYyaJIbHIUX 00O0B’S3KIiB, @ TAKOXK 3amo0IrTH CIpoOaM MepeXOBYBATHCS BiJl OPraHiB J10-
CYJIOBOTO PO3CIiyBaHHS Ta CyIly; 3HHUIIMTH, CXOBaTH a00 CIIOTBOPUTU OyAb-sKi 3 peueil 4u MpeiMeTiB,
SIK1 MaIOTh iICTOTHE 3HAYCHHS JIJIsi BCTAHOBJICEHHS 00CTaBUH KPUMIHAJIBHOTO MPABOIOPYIICHHS; HE3aKOHHO
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BIUIMBAaTH Ha MOTEPIIIOTO, CBiJIKA, 1HIIOTO MiJO3PIOBAHOTO, OOBHHYBAuCHOTO, €KCIEepTa, CIeIialicTa;
BUYMHUTH iHIIIE KPUMiHAIbHE IPABOMOPYIICHHS Y1 MPOJOBKYBATH PO3Movare.

3acTocyBaHHs 3aMO01KHOTO 3aX0Ay 3 OYb-IKO0 1HIIIOK METO0, HAPHUKIIA JUIs MIOKapaHHsS 0COOU
3a KpUMIHaJbHE MPABOMOPYIICHHS, OTPUMAaHHS TMOKa3aHb CTOCOBHO ii MPUYETHOCTI IO KPUMIHAJIHHOTO
TPABONOPYILICHHS TOIIO, HEMPHUITycTHME. MOro 3acTOCYBaHHS B KOJIHOMY Pa3i He MOBMHHO 3aNEKATH Bif
TOTO, BU3HAE MiJI03PIOBaHUH, 0OBHHYBAaYCHUI CBOIO BUHY Y BUYMHEHHI KPUMIHAIBLHOTO MPABOMOPYIICHHS
4n He Bu3Hae [5, c. 328].

HeoOxinnicTs y 3acTocyBaHHi 3a1001KHAX 3aX0/[iB BCTAHOBIIIOETHCS JIMIIE 3 ypaxXyBaHHIM YCiX CHU-
Tyallid, sKi CKJIAIHMCS IMiJ 4Yac PO3CIiAyBaHHS, 3 OJHOYACHMM BHJAUICHHSIM IiJCTaB JJIS 3aCTOCYBaHHS
3a3HAUCHUX 3aXOiB. 3ICTABJICHHS IIJICTaB 3aCTOCYBAHHS 3aXOMIB i3 yciMa OOCTaBMHAMHM BUHMHEHOI'O MisHHSI
JacTh 3MOT'Y 3pOOMTH BUCHOBOK IPO AOLIIBHICTH 3aCTOCYBaHHS TaKOIO 3aX04y B KOKHOMY KOHKPETHOMY
Bunajaky. Hemae HeoOXiZHOCTI BXKHMBATH TaKHUX 3aXO[iB, SKILIO TOTO CAMOT0 Pe3yJbTaTy MOXKHA TOCATTH 32
JOIOMOTOI0 1HIINX, HE MPUMYCOBHUX YMHHUKIB.

KpuminanpHuii npouecyanbHUM 3aKOH JUQEPEHLIIOE MiICTaBH 3aCTOCYBaHHS 3al00LKHUX 3aX0MiB 1
HasIBHICTh O3HAK KpUMiHaJIbHOTO mpaBonopymeHas. Hanpuknan, y cr. 196 KIIK Ykpainu Bkazano, 1mo B
yXBalli PO 3aCTOCYBAaHHS 3alO0DKHOIO 3aX0[y 3a3HAYaloTh, MOPSI 3 IHIIMMU AaHUMH, BAOMOCTI MpO
KpUMiHaJbHE MpaBonopyiieHHs (foro cyTh i mpaBoBy KBami(ikamiio i3 3a3HAYCHHSM CTaTTi (YaCTHHU
CTaTTi) 3aKOHY YKpaiHU MPO KPUMIHATBHY BiIMOBIJaIbHICTD), Y SKOMY IiI03PIOETHCS Y OOBUHYBAUYy€Th-
cs1 ocoba; oOcTaBUHH, SKi CBiAYaTh MpO iCHyBaHHS pU3HKiB, nepeabauenux cr. 177 KIIK Ykpainu, nocu-
JIaHHS Ha JIOKa3H, SKi OOTPYHTOBYIOTH IIi OOCTaBHHU, 3aI00KHUN 3axin, skwii 3actocoBano. Ct. 178 KIIK
VYkpainn nependadae HU3KY 0OCTaBUH, SIKi HEOOXiHO BpaxoOBYBaTH, BHPILIYIOUM MHUTaHHA Npo BHOIp 3a-
NOODKHOTO 3aX01y, aX 10 BpaxyBaHHS PU3HKIB MPOJOBKEHHS UM MOBTOPEHHS MIPOTHIIPABHOI MMOBEIIHKH,
30KpeMa PH3HKIB JICTAJIBHOCTI, 10 HOro CTBOPIOE MilO3pIOBaHUM, 0OBUHYBAauCHH, 30KpeMa y 3B S3KY 3
fioro goctymom 10 36poi [2].

3a pesynpTaramMu (HparMEHTapHOIO IOCTIKCHHS MaTepialliB KPUMiHAJbHUX CIpaB, Yy SKHUX B
2020 p. BKe MOCTaHOBJICHO CYJOBI PILICHHS, BUCHOBOK MPO HEOOXiAHICTH 3aCTOCYBAaHHS TPUMaHHA Mix
BapTOI0 SIK 3amoODKHOTO 3ax0[y, Y aOCOMIOTHIN OIBIIOCTI 3 HHUX, 3pOOJICHO Ha MiJCTaBi aKyMyJIIOBaHHS
JaHWX TPO BIACYTHICTH B OOBMHYBaY€HOIO MOCTIMHOro Micus HpOXXHUBAaHHS, MOCTIHHOrO Micus po0oTy,
HasIBHICTh CyIuMOcTel. BpaxoBaHo 1 HeraTHBHI XapaKTEpPUCTHKH 3 MICLSl IPOXKUBAHHSA, HABYaHHS, Tpalli.
VY Takux BHUIaJKax Ii MEPEAyMOBH 3a 3HAUCHHSIM 30iraroThCs 3 oOCTaBUHAMHM, mnepeadadeHuMu cr. 178
KIIK Ykpait#, TOOTO BUCTYIAIOTh SIK MiICTABU 3aCTOCYBAHHS TOT'O YH iHIIIOTO 3ar00KHOT0 0OMexeHHs [6].

O6craBuHy, nepepaxosani y cr. 178 KIIK Ykpainu, cnpusiioTh ONTUMaILHOMY BUOOPY BHIY 3ario-
ODKHOTO 3aX0/y. 32 YMOBU BPaxyBaHHS TSKKOCTI KPHMiHAJILHOTO MPABOMOPYIICHHS, OCOOH IiJJ03pIoBa-
HOT'0, 0OBHHYBA4Y€HOI'0, ITOM’ SIKIIYIOUUX a00 OOTSIKYFOUMX 00CTAaBUH, MOXKIIMBE 3aCTOCYBAHHS OUTBIN abo
MEHIII CYBOPOT'0 3aIt00I’KHOT0 3aX0/1y.

3a3HaueHi 00CTaBMHM 1HOJI Ja0Th 3MOTY O0IMTUCH 0€3 3aCTOCYBaHHS THX YM IHIIMX 3aXOZiB, HABITh
32 HasABHOCTI (AaKTHYHUX JAHUX, SKi CBIAYATh PO MAJOWMOBIPHICTH MOJANBINOI a0CONIOTHOI 3aK0-
HOCJyXHSHOI NOBEIiHKK ocoOu. Hampuknan, craH ocOONMMBHX MOTPeO MiJ03PHOBAHOI0, OOBUHYBAYCHOTO,
TSOKKUAW CTaH 3710POB’sl, MJIOJITHI JiTH Ha Horo yTpuManHi. Lli Ta iHII gaHi HEPIAKO HABOAATH CIIIIUI IS
OOIpyHTYBaHHS pillIeHHsI PO BHOIp 3aN001KHOTO 3aX0/Ty, HE TIOB’S13aHOTO 3 130JIS1I1€I0 OCOOH.

VYpaxyBaHHs pi3HOMAHITHUX JAHUX TPO KpUMiHAJIbHE MPABONOPYIIECHHS, 0CO0Y ITiI03PIOBAHOTO,
O0OBHHYBAUEHOTO Ma€ BaXKJIMBE 3HAUCHHS JJIsi 3a0e3MeueHHs JOIUIBHOCTI 3aCTOCYBaHHS 3a001KHOTO 3a-
XOJIy, OCKUIbKHA BOHH JIO3BOJISIIOTH YHUKHYTH (hopMasibHOTO BHOOpY. HeoOXiqHiCTh 3acTOCYBaHHS 3aXO01Ly
HasBHA JIMIIIE Y TaHICMI, KOJIH HapajeibHo, oaHoYacHo 3 nependadennmu cr. 177 KIIK Ykpainu nanumu,
BCTaHOBJICHA TAKOX BIJICYTHICTh OYyAb-SIKHX OOCTaBWH, SIKi MOKYTh BHUKJIIOUHTH JIOUIIBHICTH H OOIPYyHTO-
BaHICTh 3aCTOCYBaHHS 3axoiay. TakMMu OOCTaBMHAMHU 1 €, IEPEIyCiM, BXKE 3raJyBaHi 00CTaBUHH, Iepepa-
xoBani y cr. 178 KIIK Vkpaiuu [2]. Ilepemik iX MOKHa [IeTani3yBaTH, HANpHKIag 0OCTaBUHAMH, SIKi
MOM SIKIITYIOTh TIOKApaHHs, TSHKKOI XBOPOOOI0 abo CMEpTIO €AMHOTO WiCHA POAMHH, IO MPALIOE, SKIIO
Mi03proBaHUM a00 OOBMHYBAaYCHHUM € BariTHA JKiHKa, OJJMHOKA MaTip a00 0ATHKO TOIIIO.
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Hepinko oOrpyHTyBaHHS 0OpaHHS 3aMO0KHOTO 3aX0y OOMEKY€EThCS 3arajibHUMH BHU3HAUCHHSIMH,
SIK1 HE MICTATh OYAb-IKOTO KOHKPETHOTO 3MicTy. Hampuknan, “3 ypaxyBaHHSM 0co0M 0O0BHHYBa4€HOI0”,
“Oepyun 10 yBaru TSDKKICTh BUMHEHOTO 3JI0YMHY” TOINO. 3a TaKoro OOIPYHTYBaHHS HE 3pO3yMLNIO, sKi
SKOCTI 0COOM BIUIMHYJIM Ha BHOIp 3aX0Jy, Y YOMY cCaMe IOJISTa€E TSHKKICTh KPHUMIHAIBHOTO MPaBONOPY-
HIeHHs. J{J1si npakTHYHKUX MpaiBHUKIB HEPIAKO Taki 00CTaBUHM, SIK TSHKKICTh BUMHEHOT'O, CYJUMICTh, Bij-
CYTHICTb MOCTIHHOTO MiCIIS MPOKUBAaHHS HAOYBalOTh 3HAUCHHS T1JICTaB 3aCTOCYBaHHS 3ar00iKHOTO 3aX0-
Iy, HE3aJICKHO BiJ TOTO, sIK I[i OOCTABMHUA MOXXYTh BIUIMHYTH Ha MaiOyTHIO MOBEIIHKY ITiI03PIOBAHOIO,
00BHHYBau€HOTO.

YXUneHHs miJo3proBaHoro, 00OBUHYBAYEHOTO BiJ CIIJICTBA Ta CY/Y, MPOJOBKEHHS HUM MPOTHIIPABHOI
JUSUTBHOCTI 200 TepenIKO/PKaHHsST BCTAHOBIICHHIO ICTHHU, MOXYTh OYTH HACTiJIbKH SICKPaBO BHPAXKEHI y
MOBEIiHIII 0cOOH, IO BIUIMB iHIIKMX oOcTaBuH, nepepaxoBanux y cT. 178 KIIK Ykpainu, Ha npuiHATTS
pileHHs Ipo oOpaHHs 3aMmo0KHOTO 3aX0ay MiHIManbHUN. OJHIEI0 3 MOMUIIOK, SKa TPATUIIETHCS IMiJ] Yac
3aCTOCYBaHHsI 3aMI00DKHOTO 3aX0Jly, € Te, IO CIIuhi “repeOiblnye” 3HaYeHHS] OKPEMUX JaHuX (TO3UTHUBHI
XapaKTepUCTUKH MiT03PIOBAHOTO, 0OBUHYBAYEHOTO, HASIBHICTh MOCTIHHOT pOOOTH, MOCTIIHOTO MicIs Mpo-
JKUBAHHS) 1 BUOMpae 3amobiKHUH 3aXi/, He MOB’ A3aHuit 3 i3osiiero. Ile MpU3BOAUTE 10 BUNHEHHS HOBUX
NPaBOIOPYIIEHb, 10 CIPOO YXHUIICHHS BiJI CIIJICTBA, CYLy.

Amnaniz ynaHOro KIIK Ykpainu nae MOXIJIMBICTh c(hOpMYITIOBATH 3arajibHi MPaBUiIa 3aCTOCYBaHHS
3aX0/1iB 3a0€3MEeYCHHSI KPUMIHAJILHOTO ITPOBAHKCHHS, 30KpeMa 3armo0KHUX 3aX0iB:

1) 3aCTOCOBYIOTHCS Ha TiICTaBi YXBaIM CIiIY0T0 CyAai abo Cydy, 3a BUHSATKOM BHIIIKIB, mepeada-
yeHux npsamo KIIK Ykpainy;

2) 3acTOCyBaHHs 3aXO0[iB 3a0€3MeUYCHHs] KPUMiHATIBHOTO MPOBAHKECHHS HE TOMYCKAETHCS, SKIIO
CIiAuMi, Ai3HaBay, MPOKYpoOp HE OBEJE, 0 iCHye OOIpyHTOBaHA MMiZ03pa 100 BYMHEHHS KPUMiHAIBHO-
ro NMPaBOMOPYIIECHHS TAKOTO CTYIMEHs TSDKKOCTI, 10 MOXe OyTH MiACTaBOIO Ul 3aCTOCYBaHHS 3aXOMiB 3a-
Oe3meyeHHs MMPOBAKCHHS, MOKe OyTH BHKOHAHE 3aBAAHHS, IOMO SKOTO CHiI4Mi, Ai3HaBay, IPOKYpOp
3BEPTAETHCA 13 KJIOMOTAHHSIM; MOTPeOU JOCYIOBOTO PO3CIiAyBaHHS BUIIPABIOBYIOTh TAKHH CTYIiHB BTPY-
YaHHS Y IIpaBa i cB000 1 0co0H, TPO SIKUH ieThCs B KJIOMOTaHHI CIiJY0ro, Ai3HaBaya, IPOKypopa,

3) m1st OLiHIOBAHHS MOTPEO JOCYA0BOTO PO3CIIiAYBaHHS, CIIIAUMiA CyAas1 ab0 Cy 30008’ 13aHU Bpa-
XyBaTH MOXJIMBICTh 0€3 3aCTOCOBAaHOTO 3aX0[y 3a0e3ledeHHs] KPUMIHAIBHOTO MPOBAKEHHS OTPHUMATH
peui i TOKYMEHTH, SKi MOXKHa BHKOPHUCTATU MiJ 9ac CyAOBOIO PO3IIISAY IUIsl BCTAHOBJICHHS OOCTaBHH y
MIPOBaKEHH,

4) mix yac BUPINICHHS MUTAHHS PO 3aCTOCYBAHHS 3al00DKHOTO 3aX0/y, OKPIM MiICTaB, 3a3HAYCHHX
y c1. 177 KIIK, BpaxoByIOTh TakoX iHIII OOCTaBUHU Ta PU3HMKH. 30KpEMa, TSHKKICTh KPUMIHAJIBHOTO Mpa-
BOIOPYIICHHS, Y BYMHEHHI SKOTO MiZ03pI0I0Th a00 00BHHYBauylOTh 0CO0Y; 1l BiK, CTaH 310pOB’s; ciMeii-
HUH 1 MaTepiaabHUI CTaH; BHUI AISUTHHOCTI; PU3UK JIETAIBHOCTI, IO HOTO CTBOPIOE MiJJO3PIOBAHUN, OOBU-
HyBaueHuit (ct. 178 KIIK Vkpainwu);

5) 3amoGikHMI 3aXil HEe MOXKe OyTH CYBOPIIINM, aHDXK TTOKApaHHS 3a CAHKI[€K CTATTi, IHKPHUMIHO-
BaHOI 0cO00I;

6) 3axiJ] 3aCTOCOBYETBCS TLIBKHU MIO/I0 HAJIEKHOTO Cy0’€KkTa (HANPHUKIIA, 3a001KHI 3aX0/IM HE 3aCTOCO-
BYIOTb I1[0JI0 HEMOBHOMITHROTO (MAJIOITHROTO), SIKUH HE TOCAT BiKY KPUMIHAIBHOI BiMOBIJATEHOCTI);

7) momo ojHiei 0codu Moxe OyTH 3aCTOCOBAHO TIJILKM OJUH 3amo0DKHUE 3axin. OnHak 1€ He
3arnepeyye MOKJIMBOCTI OJHOYACHOT'O 3aCTOCYBaHHS IHINOTO 3aXOJy 3a0e3leueHHsT KPUMiHAIBHOTO
npoBaKeHHs (HaNpHKiIaa, 0OBHHYBAUYCHOTO, MIO/I0 SKOTO BUOPaHO 0coOMCTe 3000B’sI3aHHS, MOKHA YCY-
HYTH BiJl II0Ca/IH, SKY BiH 3afiMac);

8) HeoOOB’SI3KOBICTh JUIS CIIAYOTO CYJIi, Cydy BH3HAUCHHS PO3MIPY 3aCTaBU Y KPUMiHAILHOMY
TIPOBAKEHHI 111 4ac OCTAHOBJICHHS yXBaIH PO 3aCTOCYBAHHSA TPUMAHHS I1iJ| BAPTO0. MeThes Takox
PO HOBOBBEJCHHS, 30KpEMa IMIONO0 3I0YMHY, mepenbadeHoro cr. 255-2557 KpuMiHaibHOrO Komekcy
VYkpainu; mo/10 0coOIMBO TSHKKOTO 37I0YMHY B cepl 00iry HapKOTUYHHX 3ac00iB, TICHXOTPOIHUX Pevo-
BUH, iX aHAIOTiB a00 MPEKypCOPIB;

9) 3amo0iKHMI 3aXiq MOsKe OyTH 3MIHEHO y BUTIAIKAX, AKIIO BHHUKIIH:
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— HOB1 0OCTaBUHM — OOCTaBHUHH, SIKi BUHUKIIN MICIS NPUAHATTA MONEPEIHBOI0 PIlLICHHS MPO 3aCTO-
CYBaHHS 3aII001KHOTO 3aX01y;

— HOBOBUSIBJICHI 0OCTaBUHM — OOCTAaBHHH, SIK1 iCHYBaJIM MiA Yac NPUHHATTS MONEPEIHBOrO PillICHHS
PO 3aCTOCYBAaHHS 3a001KHOTO 3aX0/y, aje MPo sIKi CIiIYuid, MPOKYpPOp Ha TOH Yac He 3HAJM,

10) nist yxBasu mpo 3aCTOCYBaHHs 3al001KHOTO 3aXO0y TPUIUHIETHCS MMICHs 3aKiHYCHHS CTPOKY il
YXBaJi PO 0O0paHHs 3am001KHOT0 3aX01y, YXBAJICHHS BHIPABAYBaJIbHOI'O BUPOKY UM 3aKPUTTSI KPUMi-
HaJIBHOTO TIPOBaKeHHs (Heraitne npunuaeHHs il 3axoay — c1. 203 KIIK Ykpainu) [2].

BucnoBku. /[ieBuM Ta ¢()eKTUBHUM 3aCTOCYBAHHS 3aXOJiB 3a0€3MeUYCHHS KPUMIHAIBHOTO IIPO-
BaJDKEHHsI Oyie TOJi, KOJNM IXHi IiJICTABU PO3YMIIOTh W OJHAKOBO BHUKOPUCTOBYIOTH Ii3HABad, CIIiIYUH,
NPOKYPOp, CIAYHMI Cy[UIs, CyJ SIK BCTAHOBIICHI, OIIHEHI Ta 3aKpiIUIeH]I Y KPUMIHAJIBHOMY IPOIECYaTbHOMY
NOPSIKY KOHKpPETHi (haKTHUHi JaHi, SKi BIAMOBIAAIOTh KPUTEPisiM, BU3HAUCHUM Y IIAX iX BUKOPUCTAHHS.

OcCOONUBICTIO MPAaBOBOTO 3aKPIIUICHHS IMIZICTAB 3aCTOCYBAaHHS TAKHX 3aXOJiB € Te, M0 y HOpMax
npasa BigoOpaskeHo He caMi (paKTHYHI OOCTaBUHH, a JIMILE 3arajbHi “1M1a0ioHn”, KpuTepii BCTAHOBICHHS 1
omiHoBaHHs (akTiB. Came MeTa 3aCTOCYBaHHS 3aXO0Jly, K OUYIKYBaHUH pe3yJbTaT, MICTHTh MOCWIIAHHS Ha
O3HaKM (PaKTUYHUX JAHUX, SIKi CIIOHYKAIOThb O 3aCTOCYBaHHsS TAaKOTO 3axX0Xly. 3aKOHOJaBue BH3HAYCHHS
IiJIeH 3aCTOCYBaHHA Iependayae MPUIMHOBUH 3B’ 30K MiXK (DaKTHYHHMHU JAHUMH, sIKi OOTPYyHTOBYIOTh 3a-
CTOCYBAHHSI LIMX 3aXO0/iB, 1 HEOOXITHUM Pe3yJIbTaTOM iX 3aCTOCYBAaHHS.
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ASSESSMENT OF THE SET OF CIRCUMSTANCES,
FORECASTED RISKS IN RESOLVING THE ISSUE OF CHOOSING
A MEASURE TO ENSURE THE PROCEEDINGS,

A PREVENTIVE MEASURE

The article is devoted to the problem of taking into account the grounds outlined by law for
effective, expedient and effective application of measures to ensure criminal proceedings, precautionary
measures; circumstances taken into account in their election. The purpose of these measures is to ensure
a certain vector of adequate behavior of the suspect, accused, defendant, which can be achieved by
choosing the right security measure, regardless of the nature and extent of the restrictions.

This general goal is differentiated depending on the type of measure to ensure the proceedings,
the precautionary measure, ie it is possible through the platforms of restriction of the rights and
freedoms of the suspect, the accused.

The precautionary measure should be chosen solely in order to comply with the proper
procedural conduct of the suspect, accused, and to perform the procedural duties assigned to him.
Equally, to prevent attempts to hide from the pre-trial investigation and court; destroy, hide or distort
any of the things or objects that have probative value to establish the circumstances of a criminal
offense; to illegally influence the victim, witness, other participant in the proceedings; to commit
another criminal offense or to continue the initiated one.

The directions of individualization, personification of measures to ensure proceedings,
precautionary measures, ie expediency, correctness, efficiency, validity of the choice of a particular
variety of them, in relation to a particular accused, up to the expected risks in behavior. The procedural
legal approach is monitored taking into account the circumstances enshrined in art. 178 of the Code.

Key words: measures to ensure criminal proceedings; precautionary measures; grounds for
election; risks; general rules of application.
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