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The article discloses the subject composition of the procedure of conciliation of the
parties in the administrative proceedings of Ukraine and EU member states. It is noted that the
main subjects of the procedure of conciliation of the parties in administrative proceedings are
the parties to the dispute themselves, who wished to reconcile, and the legislation should
influence these subjects only with the aim of facilitating their achievement of peace. It is
indicated that today the judge appears in the conciliation procedure as: 1) “relatively active
conciliator”; 2) the subject of judicial control over compliance with legality in the
reconciliation procedure; 3) the legalizer of the terms of reconciliation. In practical reality, this
role of the judge is manifested in the fact that the terms of reconciliation of the parties to a
public-law dispute, which they set out in the application for reconciliation, acquire legal
significance for them (create real legal obligations for the parties, which they must comply
with) only after, as the judge approves them. It was established that in Ukraine there is a
simple model of the subject composition of the parties’ reconciliation in administrative
proceedings, which is characterized by certain elements of a relatively complicated model of
the corresponding subject composition (the judge encourages the parties to try to reconcile,
however, does not provide them with certain options for reconciliation, which they should be
considered). It is noted that, unlike in Ukraine, a judge in the French Republic can not only
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suggest that the parties to the dispute resort to the conciliation procedure, but also oblige them
to try to reconcile when he sees this as a real possibility. It was concluded that in some EU
member states (for example, in the Kingdom of Spain), in which public-law disputes can be
resolved through judicial conciliation (conciliation in administrative proceedings), a judge can
act as a “relatively active conciliator”, who, having convinced himself of the possibility to
reconcile the parties to the dispute, can form for them an option (options) of reconciliation that
can be accepted (modified, rejected). In addition, in some EU member states (French Republic
and Kingdom of Spain), the activity of conciliators, who are certified lawyers (as a rule,
lawyers), is provided for.

Key words: court, judge, parties to the dispute, reconciliation of the parties, administrative
proceedings, European Union.

Problem formulation. Taking into account the subject structure of the participants in the process
(one of which is the subject of power), the reconciliation of the parties in the administrative proceedings of
Ukraine has its own peculiarities and difficulties in comparison with other types of proceedings. After all,
in contrast to civil or economic processes, there are very few examples in judicial practice when the parties
reconciled as a result of consideration of an administrative claim. Therefore, a clear understanding of the
subject composition of the participants in the process, their rights and obligations, as well as the
implementation of the practice of conciliation from European countries into our legislation will necessarily
have a positive effect on the resolution of administrative disputes through conciliation.

Analysis of the problem study. The problems of the procedure of conciliation of the parties in the
administrative proceedings of Ukraine and the EU member states and the question of the subject
composition of this procedure were given attention by many administrative lawyers: T. O. Antsupova,
S. S. Biluha, I. L. Zheltobriyukh, M. M. Zaika, O. M. Zdrok, O. M. Mykhailov, O. D. Sydelnikov,
M. I. Smokovych, O. V. Shemeneva and L. R. Yukhtenko.

The article is aimed at research of the subject composition of the procedure of conciliation of the
parties in the administrative proceedings of Ukraine and EU member states.

Presenting main materials. The main subjects of the procedure of conciliation of the parties in
administrative proceedings are the parties to the dispute themselves who wished to reconcile, and the
legislation should affect these subjects only with the aim of facilitating their achievement of peace. At the
same time, this is not entirely fair, taking into account the fact that subjects who wish to reconcile should
only act in such a way that (at least):

1) really reconcile (resolving a public-law dispute by conciliation cannot be used for the purpose of
applying any dishonest actions, the result of which will be coercion by one party of another to a specific
decision);

2) not to violate the current legislation;

3) not to harm the public interest, as well as the rights and legitimate interests of third parties.

Taking this into account, it is quite natural that in the framework of consideration of the procedure of
conciliation of the parties in the administrative proceedings of Ukraine and EU member states, attention
should be paid to the judge exercising judicial control over conciliation, as well as to the “conciliator”, who
is the subject, which is involved in the reconciliation procedure in individual EU member states (in
particular, in the Kingdom of Spain and the French Republic).

It should be agreed that in Ukraine “the subject of the administrative process will always be the
administrative court, while the parties, third parties, representatives, assistant judge, secretary of the court
session, bailiff, witness, expert, legal expert, translator, specialists are only participants in the
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administrative process, that is, persons who take part in the law enforcement activities of the administrative
court” [1, p. 73]. Instead, critically analyzing the subject composition of the parties in the administrative
proceedings of Ukraine and the EU member states, we can come to the conclusion that the following
models of the subject composition of reconciliation are currently envisaged by the legislators:

1. A simple model of the subject composition of the reconciliation of the parties in administrative
proceedings. Within the framework of this model, which is used in Ukraine, the subject composition of
reconciliation is reduced to the parties to a public-law dispute who wish to reconcile (including their
representatives), as well as to the judge who checks the legality of the terms of reconciliation formulated
by them, approves these conditions. For example, domestic scientist and judge I. L. Zheltobriyukh,
analyzing the content of Art. 190 of the Civil Procedure Code of Ukraine, came to the correct conclusion
that it “fixes many powers of the administrative court regarding the implementation of the institution of
reconciliation of the parties (for example, at the request of the parties, the court stops the proceedings in
the CoAP of Ukraine for the time they need for reconciliation, the terms of the reconciliation of the parties
are approved by a court decision, etc.), but the first part of this article clearly testifies to the possibility of
the existence of procedural relations between the parties to the CoAP of Ukraine, in which the court does
not take part” [2, p. 24]. In other words, “the parties independently, without the involvement of the court,
can fully or partially settle the dispute on the basis of mutual concessions” [2, p. 24]. At the same time, the
dispute will be considered fully settled only when the way to achieve peace between the parties to the
dispute is verified by the court and approved by the relevant court decision.

2. A relatively complicated model of the subject composition of parties’ reconciliation in
administrative proceedings. This “model”, in addition to covering the parties to a public legal dispute (their
representatives), also provides for the extended participation of the judge in the conciliation procedure, in
particular:

a) the judge can encourage (or even require) the parties to the dispute to try to reconcile, and also
provides the parties with a preliminary option to achieve reconciliation;

b) a judge can participate in the conciliation procedure as an “active conciliator”, holding
conciliation meetings (analogous to dispute resolution with the participation of a judge).

3. A complicated model of the subject composition of the reconciliation of the parties in
administrative proceedings. In the framework of the studied model, in addition to the parties to a public-
law dispute (their representatives) and the judge, a so-called “third party” participates, namely: an “active
conciliator” is involved in the process of resolving the dispute through the reconciliation of the parties (or
the judge considering the CoAP of Ukraine). In this regard, scientists note that “when the procedure is
entrusted to a third party (tiers), its only mission is an attempt (tenter) to reconcile the respective points of
view of the parties to the dispute, without the aim of imposing a certain decision on them, since it in fact,
must emanate only from the parties themselves and, in any event, must be accepted only by them. Unlike a
judge or arbitrator, a third party does not have the authority to settle a dispute or impose any decision on
the parties. This person only plays the role of a catalyst (catalyseur) in finding a way to resolve the dispute
between the parties” [3]. That is why the relevant involved person is often called “tiers aviseur” (tiers
aviseur) by scientists and legal practitioners [3].

Although Ukraine has a legislatively established “simple model” of the subject composition of the
parties’ reconciliation in administrative proceedings (although it has some features of a “relatively
complicated model” given that the judge can encourage the parties to the dispute to try to reconcile in
accordance with the requirements of paragraph 2 part 1 of article 180 and part 5 of article 194 of the Civil
Code of Ukraine), it should be borne in mind that in EU member states the models outlined by us can
coexist within the framework of the same legal regime of a certain state (their use depends on situations ,
in which they are found, and urgent needs that can be adequately satisfied using the corresponding
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“models”). For example, in France, the parties to a public-law dispute can resolve the dispute through
conciliation by contacting a conciliator (“complicated model”), as well as by reaching reconciliation
without the involvement of such an entity (“simple model”) [4, p. 83].

The subject composition of the procedure of conciliation of the parties in the administrative
proceedings of Ukraine and EU member states, one way or another, involves the participation of the
following subjects:

1. Parties to a public legal dispute. In general, “the parties to a public legal dispute can be public
administration bodies, natural and legal entities” [5, p. 28]. Thus, “the mandatory subject of public legal
disputes must be a body of public administration, or such disputes arise between two bodies of public
administration” [5, p. 28]. In this context, it is necessary to talk about the administrative and legal status of
the parties to the dispute — a public service body (subject of public administration) and a private person, the
analysis of whose legal status, according to the purpose of the relevant legal construct [6, p. 31, 7, p. 157],
allows you to understand: 1) who they are in relation to reconciliation; 2) the scope of their actions and
inactions in this legal relationship; 3) conditions, grounds and order of their activity [8].

The domestic lawyer-administrative V. V. Tereshchuk notes that the subject of public administration
has a special legal status, which is considered “institutional superstatus — a generalizing legal construct that
characterizes the single legal position of various subjects of public administration in administrative-legal
relations, due to to the extent of legal personality, competence (subject of assignment, powers) and legal
responsibility of these subjects” [9, p. 66]. At the same time, in the narrow sense, the indicated status,
according to the scientist, “should be understood as a legal structure fixed at the legislative level, which is
an institutional superstatus, the elements of the structure of which (legal personality, competence, legal
responsibility) determine the peculiarities of the creation and activity of subjects of public administration,
the limits of the tasks and functions assigned to them, the place of these subjects in the mechanism of
public administration, in the mutual relations between themselves, legal entities of public and private law,
citizens and their associations” [9, p. 66].

As for private subjects, the administrative-legal status of a person, according to V. O. Timashov,
“is guided by the principles of the completeness of human rights and freedoms, their guarantee, the
combination of individual interests with state and public interests, the rule of law, transparency, dynamism
of rights and human freedoms” [10, p. 28], “reflected in her general, social and individual status” [10, p. 28].
At the same time, the system of elements of the administrative and legal status of citizens consists of:
“administrative legal capacity; administrative capacity; rights and obligations; guarantees of rights and
freedoms of citizens; legal responsibility” [11, p. 29]. Similarly, “the administrative-legal status of a legal
entity depends on the extent of its legal capacity and legal capacity (determined by the number and content
of types of activity)” [12, p. 359].

This allows to interpret the legal status of a party to a public-law dispute that is being reconciled as
the status of a subject of administrative law, who has the right to resolve the dispute through reconciliation,
exercises this right, acting in the manner prescribed by law, bearing legal responsibility for such actions.
We note that the relevant legal status and its structure are not clearly defined in the legislation of the EU
member states and in the legislation of Ukraine, however, its elements can be clarified by us in view of the
essence of reconciliation, the status of the parties to reconciliation and certain provisions of the current
national legislation (in particular, Part 6 of Article 47, Part 1 of Article 54, Articles 142, 180, 190, Clause 4
of Part 1 of Article 236 of the Civil Code of Ukraine) and the legislation of EU member states (for
example, Part 2 of Article 77 of the Law Kingdom of Spain “On Judicial and Administrative Jurisdiction”
of July 13, 1998 No. 29/1998 [13], Article L421-2 of the Code on Relations between Society and
Administration [14], Decision of the State Council of December 6, 2002 No. 249153 [15] etc.). So, this
status covers the following elements:

1) rights and obligations of a party to a public-law dispute that is being reconciled,

2) legal responsibility of a party to a public-law dispute that is being reconciled.

2. Judge. To date, the judge in the conciliation procedure appears as:
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1) “relatively active conciliator”. In Ukraine and in one way or another in the EU member states, in
which public legal disputes can be resolved by conciliation, the judge:

a) is not an intermediary (mediator) between the parties to the dispute (therefore, conciliation is not
equal to mediation in terms of its conceptual and formal expression);

b) is an entity interested in ensuring that not only law prevails in society, but also peace, especially
when a dispute has arisen between the parties that can be resolved through reconciliation, and therefore is
involved in the reconciliation of these parties, every time (when necessary) reminding them of the
possibilities of an appropriate way to resolve the dispute. This follows, for example, from the content of
Clause 2, Part 2, Art. 180 and Part 5 of Art. 194 of the CoAP of Ukraine [16]. A corresponding approach
was also used by the German legislator;

2) the subject of judicial control over compliance with legality in the reconciliation procedure;

3) the legalizer of the terms of reconciliation. In practical reality, this role of the judge is manifested
in the fact that the terms of reconciliation of the parties to a public-law dispute, which they set out in the
application for reconciliation, acquire legal significance for them (create real legal obligations for the
parties, which they must comply with) only after, as the judge approves them.

The attempt to outline the conciliatory nature of the judge in Spain seems quite positive, which does
not harm the optimal use of time spent on the effective administration of justice and helps the parties to a
public-law dispute to reach mutual understanding. For example, in paragraph 1 part 1 art. 77 of the
Kingdom of Spain Law dated July 13, 1998 No. 29/1998 states that during the trial of the CoAP of
Ukraine, the judge, at his discretion or at the request of the disputing party, after hearing the arguments of
the disputing parties, may outline a preliminary agreement (acuerdo) capable of putting an end to the
disagreements of the parties’ dispute [13]. In our opinion, the specified model of the judge’s participation
in the reconciliation of the parties to the dispute (not related to the participation in the “advisory”
procedure of agreeing on the terms of reconciliation) can also be reflected in the Ukrainian practice of the
reconciliation of the parties in administrative proceedings.

A judge in France acts in a similar way today. Starting from 2019, a judge in this European country,
in accordance with Art. 22-1 of the Law of the French Republic dated February 8, 1995 No. 95-125 may, at
any stage of the proceedings, oblige the parties to a public legal dispute to try to reconcile (apply to the
appropriate conciliator), if the judge comes to the opinion that a peaceful resolution of the dispute is
entirely real [17]. That is, in contrast to Ukraine, a judge in the French Republic can not only suggest that
the parties to the dispute resort to the conciliation procedure, but also oblige them to try to reconcile when
he sees this as a real possibility.

Conclusions. In Ukraine, there is a simple model of the subject composition of parties for
reconciliation in administrative proceedings, which is characterized by certain elements of a relatively
complicated model of the corresponding subject composition (the judge encourages the parties to try to
reconcile, however, does not provide them with certain options for reconciliation that they should
consider). At the same time, in some EU member states (for example, in the Kingdom of Spain), in which
public-law disputes can be resolved through judicial conciliation (conciliation in administrative
proceedings), a judge can act as a “relatively active conciliator”, who, convinced of opportunities to
reconcile the parties to the dispute, can form for them a reconciliation option (options), which can be
accepted (modified, rejected) by them. In addition, in some EU member states (French Republic and
Kingdom of Spain), the activity of conciliators, who are certified lawyers (as a rule, lawyers), is provided
for.
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CYB’€EKTHUM CKJAJ TPOLEAYPUA NPUMUPEHHS CTOPIH B AJIMIHICTPATUBHOMY
CYJIOUYMHCTBI YKPATHHU TA JIEPKAB-YJIEHIB €C

Po3kpuTo cy0’€KTHHII CKJIA] MPOLeIypPHd NMPUMHPEHHS CTOPiH B agMiHICTPATHBHOMY CYyI0-
4yHHCTBI YKpainu Ta aepxas-uieHiB €C. 3a3HadeHo, 10 OCHOBHMMH CY0’ €KTaMHU NpoLeAypH NPUMH-
PEHHS CTOPiH B aIMiHICTPATHBHOMY CY/I0YHMHCTBI € caMi CTOPOHM cHOpY, 110 320a:Ka1 IPUMUPHUTHUCH,
a 3aKOHOJABCTBO MOBHHHO BIUIMBATH HA IHUX CY0 €KTIiB JHUIIe 3 METOIO CHIPUSIHHS JOCATHEHHS] HUMM
Mupy. Bka3aHo, 1110 Ha CHOTO/IHI CyAas B MPOUEeAYPi MPUMUPEHHSI MOCTA€E B sIKOCTI: 1) “BigHOCHO ak-
THBHOr0 NpuMHpUTEIs”; 2) cy6’ €KTa CYI0BOr0 KOHTPOJIIO 32 JOTPHUMAHHSAM 3aKOHHOCTI B mpouenypi
npumMupennsi; 3) JerajizaTopa yMoOB NpUMHPEHHsN. Y NPAKTUYHI AilicHOCTI Usl posib cyali BUSIBJISI-
€ThCSl Y TOMY, 10 YMOBHM NPUMHPEHHSI CTOPiH NMy0JiYHO-IPABOBOrO CNOPY, KOTPi BOHU BUKJIAJIU Y
3asiBi MPO MPUMUPEHHS, HA0YBAKTDb [IJIsl HUX IOPHIUYHOIO0 3HAYEHHS (CTBOPIOIOTH /ISl CTOPIH pealib-
Hi IOpUANYHi 000B’I3KM, IKMX BOHU MOBUHHI J0TPUMYBATHCh) JIMILE MIiCJs TOrO, sIK Cy1as iX 3aTBep-
auTh. BeTaHoBeHo, 0 B YKpaiHi icHye mpocTa Mogeasb cyd’€KTHOTO CKJIay MPUMHPEHHS CTOPiH B
aIMiHICTPAaTHBHOMY CY/I0YHMHCTBi, KOTPa XapaKTepPU3Yy€ThCsA MEBHUMH eJ1eMEeHTAMM BiTHOCHO yCKJIa/-
HEHOI MojeJti BiIMOBiAHOT0 cy0’€KTHOIrO CKJaAy (Cyaasi CIOHYKA€E CTOPIH CNPO0yBaTH MPUMHPUTHCD,
OIHAK He HaJa€ iM MeBHUX BapiaHTiB MPUMHPEHHs, SIKi MOBUHHI HUMH OyTH po3risiHyTi). 3a3Ha4eHo,
110 Ha BiAMiHy Bin Ykpainu, cyaaa y ®@panunysskiii Pecny0Jiini Moske He JiMille MPONOHYBATH CTOPO-
HaM CIOPY 3BEPHYTHCH /10 MPoLeAypH NPUMHUPEHHS, ajie i 3000B’s13aTH iX cIpo0yBaTH NPUMUPHUTHUCH,
KOJIM BiH BOayaTuMe y IbOMY peajlbHy MOXJIMBICTh. 3p00/1eHO BUCHOBOK, 110 B OKPEMHX JepiKaBax-
ynenax €C (nanpuxaaz, y Kopoaisersi Icnanis), B AKMX My6JiYHO-IPABOBi CIOPH MOKYTb GYTH BH-
pillleHi MJIAX0OM CyA0BOro mMpuMHUpeHHs (MPUMHPEHHS B aAMiHICTPaTHBHOMY CYTOYHHCTBI), cyaas
MO3Ke MOCTABATH “BiAHOCHO AaKTUBHOIO0 NMPUMHPHUTENs, KOTPHi, NEPEKOHABIINCH Y MOKJINBOCTI
NPUMHMPHUTH CTOPOHH CHOPY, MosKe chopMyBaTH /UIsi HUX BapianT (BapiaHTH) NPUMHUPEHHS, sIKi Mo-
JKYTh OyTH HUMU NPUiiHATI (ToonpaubsoBani, Binxuieni). Kpim Toro, B okpemux gep:kasax-uienax €C
(y ®pannys3bkiii Pecny6uini Ta Kopoaisersi Icnanis) nepeadavyena isiiibHiCTh NPUMHPHUTENIB, SIKH-
MH € cepTu(dikoBaHi IOPUCTH (K NPABUJIO, AIBOKATH).

Kurouosi cioBa: cya, cyaasi, CTOPOHH CHOpPY, IPMMHMPEHHsSI CTOPiH, aaAMiHiCTpaTUBHE CY/0-
4yHHCTBO, €Bponeiicbkuii Coro3.
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