Bicnuxk HaunionanabHoro yHiBepcurery “JIbBiBcbka nositexnika”. Cepis: “FOpuauuni Haykn™
Ne 2 (38), 2023

YK 342.924

Mariana Tarnavska

Lviv Polytechnic National University,

Ass. Professor

Chair of Civil Law and Procedure,

Ph.D.

mariana.i.tarnavska@Ipnu.ua

ORCID: http://orcid.org/0000-0003-0637-1147

THE NORMS OF THE AARHUS CONVENTION IN TERMS
OF COMBINING THE RIGHT TO AHEALTHY ENVIRONMENT
AND THE DUTY TO PROTECT IT

http://doi.org/10.23939/1aw2023.38.155
© Tapnascvka M., 2023

By ratifying the Convention on Access to Information, Public Participation in Decision-
making and Access to Justice in Environmental Matters (Aarhus Convention) Ukraine has
committed itself to a change of established practices regarding the provision of environmental
information and the right of the public to appeal to the court with claims for environmental
protection. The implementation of the norms of this Convention has become quite problem-
atic, not least due to the insufficient level of environmental awareness of Ukrainian society.
However, positive changes in this area are still taking place, not least due to the active work of
various public environmental organizations. It seems that the scientific study of the norms of
the Aarhus Convention will also to some extent contribute to the progress of our state and so-
ciety in the field of environmental protection.

We consider it necessary to enshrine the “automatic™ recognition of legal interest (i.e.
the right to sue in matters relating to environmental protection) for any non-governmental en-
vironmental organization registered and operating in accordance with Ukrainian law. This
will meet the requirements of Part 4 of Art. 3 of the Aarhus Convention, according to which
our state ensures “proper recognition of associations, organizations or groups that contribute
to the protection of the environment, and provides them with appropriate support and ensures
compliance of its national legal system with this obligation”.

Among the trends that can be considered extremely positive is the recent legal conclu-
sion of the Supreme Court in the case of banning the dolphinarium. In this case, the Supreme
Court stressed that “the right to protection of the violated constitutional right to a safe envi-
ronment belongs to everyone and can be exercised both personally and with the participation
of a public representative”. Given the binding nature of the Supreme Court’s legal conclu-
sions, we hope that this case will be a significant milestone in bringing domestic legislation and
the practice of its application to the requirements of the Aarhus Convention.
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By ratifying the Convention on Access to Information, Public Participation in Decision-making and
Access to Justice in Environmental Matters (Aarhus Convention) [1], Ukraine has committed itself to a
change of established practices regarding the provision of environmental information and the right of the
public to appeal to the court with claims for environmental protection. The implementation of the norms of
this Convention has become quite problematic, not least due to the insufficient level of environmental
awareness of Ukrainian society. However, positive changes in this area are still taking place, not least due
to the active work of various public environmental organizations. It seems that the scientific study of the
norms of the Aarhus Convention will also to some extent contribute to the progress of our state and society
in the field of environmental protection.

The right to appeal to the court to protect one’s right is a kind of “service” auxiliary right necessary
to protect an unrecognized, disputed or violated “fundamental” right. The right to appeal to the court for
protection in the procedural aspect is directly related to the issue of the plaintiff’s affiliation. As a rule, no
problems arise if a person files a lawsuit to protect his or her rights and legitimate interests directly.
However, the situation is much more difficult if the lawsuit is filed, for example, by a public organization
(with regard to environmental rights, the share of lawsuits filed by public organizations is quite
significant).

This issue is regulated, in particular, in the above-mentioned Aarhus Convention, in particular, Part
2 of Art. 9 provides that “each Party shall, within the framework of its national law, ensure that relevant
representatives of the public concerned who show sufficient interest or, alternatively, b) who believe that
there has been a violation of a right when it is stipulated by the administrative-procedural norms of the
respective Party, had access to the procedure for reviewing decisions taken in court and/or another
independent and impartial body, established in accordance with the law, in order to challenge the legality
of any decision, acts or omissions from a legal and procedural point of view, subject to the provisions of
Article 6 [1]. In this case, according to the Convention, the term “public concerned” means “the public
which is or may be influenced by the decision-making process on environmental issues, or which has an
interest in this process”, in this case, “for the purposes of this definition, non-governmental organizations
that promote environmental protection and meet the requirements of national legislation are considered to
be of interest”[1].

It is also important (and this should be emphasized, as such a vision is not inherent in domestic law)
that the Aarhus Convention considers the human right to a safe and healthy environment not only as a right
but also as a duty, i. e. this right is rather a power.

Thus, the Convention recognizes not only that “each person has the right to live in an environment
conducive to his or her health and well-being”, but also that [each person] is also obliged both individually
and jointly with other people to protect and improve the environment for the benefit of present and future
generations (Preamble to the Convention) [1]. This wording seems extremely interesting, in part because it
reflects the environmental awareness, typical, in particular, of the Scandinavian countries. In this case, we
are talking about the lack of environmental absenteeism — manifestations of indifference or passive attitude
to the exercise of their rights and responsibilities, including environmental [2, p. 99]. For comparison,
according to Art. 16 of the Constitution of Ukraine, ensuring environmental security and maintaining
ecological balance is the duty of a state alone [3]. Art. 50 of the Constitution proclaims the right of
everyone to a safe environment for life and health and to compensation for damage caused by violation of
this right [3]. According to Art. 66 of the Constitution of Ukraine, everyone is obliged not to harm nature
[3]. The obligation to “protect and improve” the environment is not mentioned in the Constitution of
Ukraine [3]. No, we do not consider it necessary to make legislative changes in this regard, because we
believe that frequent changes and even proposals for changes in the Basic Law of the state negatively
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affect its authority and legal awareness of the citizens of Ukraine as a whole. We would just like to draw
attention to the peculiarities of the wording of the legal norms of the Aarhus Convention, where the right to
a favorable environment for human health and well-being is inextricably linked with the duty of each
individual or community to protect and improve the environment.

Such a duty (and in connection with the law it can be considered as a power) is not inherent in
Ukrainian law. Thus, as noted above, the Constitution does not provide for it, and, for example, the
obligation of a citizen to keep nature safe, guard and rationally use it (Article 12 of the Law of Ukraine
“On Environmental Protection” [4]) is not a similar to the duty to protect and improve the environment.

At first glance, this legal construction can be considered declarative, and unjustified, in the end,
remains just a figurative artistic expression. However, this is not the case. In fact, in the current context of
the global environmental crisis, such formulations are intended to emphasize the specifics of
environmental rights, because when it comes to protecting the right to clean air, water or other components
of a healthy and safe environment, then, of course, this will affect the interests of an indefinite number of
persons, not just the person or organization filing the claim. Some countries, seeking to emphasize the
special role of environmental rights, have resorted to interesting legal innovations, which, however, given
the environmental situation in these specific countries and in the world as a whole, cannot be called
impractical or unclear. Thus, in particular, Ecuador became the first country to enshrine in its Constitution
the rights of nature and ecosystems to exist, reproduce and restore (2008) [5, p. 403]. These norms have
already been applied by the courts of Ecuador in resolving several cases [6]. Bolivia has enshrined the
status of “mother earth” in its Constitution, the logical continuation of which should be the “Ley de
Derechos de la Madre Tierra” (Mother Earth Rights Act). This law enshrines a total of 11 rights to the
biosphere and wildlife, including the right to life and existence, to life cycles without human intervention,
to clean water and clean air, protection from pollution, to maintain balance, the right to preserve cellular
structures in its original form and freedom from major projects that affect the balance of ecosystems and
areas inhabited by indigenous peoples [7]. In 2011, the City Council of Pittsburgh (USA) passed a law that
“completely prohibits the extraction of natural gas and states that nature has an inalienable right to exist
and prosper” [5, p. 404].

Given this state of affairs, the above-mentioned legal construction of the Aarhus Convention
becomes clearer. If the subject of the right to a healthy and clean environment is nature, then person only
enjoys the positive consequences of exercising such a right, and accordingly, he/she may be obliged to
protect [his/her right to a clean and safe] environment. Of course, the question is: is there and what should
be the responsibility for violating this duty? After all, it is known that a legal obligation is effective, as a
rule, only when it is secured by liability. Of course, to prosecute anyone who does not resort to any means
of protecting their environmental rights is nonsense. Then what was the purpose of this duty? What is its
role? In order to better understand the essence of this duty, it is necessary to resort to a targeted
interpretation of the norms of the Aarhus Convention [1]. Thus, according to the Preamble to it, a number
of important rights, which are, in fact, the heart of this convention, are granted precisely “to enable to
assert this right and fulfill this duty” [1]. Thus, the right to access to information, the right to participate in
the decision-making process, the right to access to justice in environmental matters is, in fact, tools to
protect the environment, in particular, in court. It seems that the formulation of the right to a favorable and
healthy environment as a link between right and duty (in fact, as a person’s power) aims to emphasize the
importance of going to court or another authorized state body for environmental protection. The mention of
the duty to make such a request does not indicate a possible prosecution for failure to act in defense, but
rather indicates the special importance of exercising the rights of access to information and justice. Thus,
the Preamble to the Convention emphasizes “the importance of the respective roles that individuals, non-
governmental organizations and the private sector can play in environmental protection” [1]. This is
especially important and explains the Convention’s rather broad interpretation of the legal interest, which
gives the right to go to court on environmental issues. Thus, according to Part 5 of Art. 2 of the
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Convention, the term “public concerned” means the public that is or may be influenced by the decision-
making process on environmental issues, or which has an interest in this process [1]. Such an
understanding is generally not new for either Ukrainian legislation or domestic law enforcement practice.
However, the continuation of this norm is not always accepted by Ukrainian courts without reservations:
non-governmental organizations that promote environmental protection and meet the requirements of
national legislation are considered to be of interest [see, for example, 8]. Such “automatic” recognition of
legal interest (i. e. the right to sue in environmental issues) for any non-governmental environmental
organization in general has not yet been adequately reflected in Ukrainian law and the explanations of
higher courts. As a rule, domestic courts try to find some additional circumstances, first of all, related to
the territorial principle (place of registration of a public organization, place of residence of an individual,
etc.) to further substantiate the legal interest of such plaintiffs. Meanwhile, the analysis of the norms of the
Aarhus Convention allows to identify several factors that should not be taken into account when
determining the presence of interest in environmental protection (respectively, and when determining the
presence or absence of the right to sue): 1) quantitative (according to the preamble to the Convention [1],
the term “public” means an association, organization, group of persons, and one or more individuals or
legal entities); 2) territorial, national or other affiliation (Part 9 of Art. 3 of the Convention [1] provides the
public with the opportunity to participate in the decision-making process and access to environmental
justice without discrimination on grounds of citizenship, nationality or place of residence, and for legal
entities — without discrimination on the grounds of its registered location or actual center of activity).

Another interesting fact to note is that the Convention [1] uses the phrase “legitimate economic
interests”, while the legality or illegality of environmental interests is not mentioned. Thus, it can be
assumed that the interests related to environmental protection (environmental interests) are automatically
perceived by the Convention as legitimate, so there is no need for the domestic law enforcer to check for
legitimate interest, at least in the case of a lawsuit filed by a public environmental organization.

Among other features related to the definition of legal interest is that in paragraph a) of Part 1 of Art.
4 of the Convention in the case of a public request for environmental information, it is deprived of the
obligation to formulate (i.e. justify) its interest [1].

The Convention [1] also deals with the balancing of different types of interests in case, when they
conflict with each other (only in terms of access to environmental information). In particular, a request for
environmental information may be denied if its disclosure may adversely affect the following interest
groups: 1) the legal confidentiality of the activities of public authorities; 2) international relations, national
defense or national security; 3) administration of justice, its impartiality and fairness, the ability of state
bodies to conduct investigations of a disciplinary or criminal nature; 4) confidentiality of commercial and
industrial information protected by law in order to protect legitimate economic interests — with the proviso
that information on emissions related to environmental protection is subject to disclosure; 5) intellectual
property rights; 6) confidentiality of personal data, archives relating to an individual; 7) the interests of the
third party that provided the information (under certain conditions); 8) the environment to which such
information applies (for example, places of reproduction of rare species) — Part 4 Art. 4 of the Convention
[1].

Thus, the Aarhus Convention attaches special importance to the activities of non-governmental
environmental organizations, in particular, automatically recognizing the existence of their legitimate legal
interest [1]. However, there are many cases when public environmental organizations pursue in their
activities not only and not so much environmental interests. Thus, the Canadian journalist Naomi Klein in
her book on global warming covers many aspects of cooperation of various “green” organizations with oil
companies, although in fact this contradicts their statutory goals [5, p. 183-189]. In particular, the author
describes the case with environmental organization The Nature Conservancy, which declared the struggle
for the conservation of black grouse in Texas, USA [5, p. 183-187]. One of the reasons for the extinction
of this species was the destruction of their habitats, in particular, due to the activities of oil and gas

158



The norms of the Aarhus Convention in terms of combining the right to a healthy environment...

companies in these areas. One of the last nesting sites for this endangered species was on land owned by
Mobil off the coast of Galveston Bay in southeast Texas. These lands already had active deposits that
reached the habitat of black grouse. In 1995, Mobil donated its property in these areas to The Nature
Conservancy. Later, The Nature Conservancy, as an environmental organization, also engaged in oil and
gas production. Thus, notes N. Klein, under the auspices of the Environmental Union, which in the press
was called “the largest non-governmental environmental organization in the world”, the rare species
completely disappeared from one of its last habitats, due to oil and gas production by the environmental
organization for fifteen years [5, p. 185-187]. N. Klein states that most of the environmental movements
simply merged with economic interests [5, p. 187].

Of course, this is just one of the possible cases. However, in the case of the Aarhus Convention [1],
its norms do not give environmental organizations any extraordinary benefits or advantages in their
activities; in no way weaken their responsibility, and so on. Even if there is a risk that the right to go to
court will be used not only to protect environmental interests, the harm of restricting access to justice can
be much greater. In today’s world, the economic, environmental and other interests of various social
groups and businesses are so closely intertwined that even environmental organizations sincere in their
struggle for a clean environment can contribute to someone’s purely economic interests. Thus, due to the
increasing popularity of movements for a clean environment today, even unscrupulous producers have the
opportunity to make a profit using environmental issues; Volkswagen’s opponents made a profit by
exposing fraud with concealment of exhaust gas levels, and so on. [9].

The Aarhus Convention [1] only gives the public and environmental organizations greater access to
environmental information and justice, thus placing greater responsibility on the judiciary and, in
particular, on the judge who will hear a particular case. Instead of asking whether the plaintiff had the right
to file the lawsuit, he/she should focus on the environmental and legal nature of the case. Thus, if a
violation of environmental legislation is indeed detected, the case will result in the prevention or cessation
of illegal damage to nature, which is positive, even if it also benefits someone’s economic interests.

Finally, the Convention provides for two remarks to control the legitimacy of an interest. Thus, not
every non-governmental organization is recognized as interested, but only one that promotes
environmental protection and meets the requirements of national legislation [1].

Although back in 2009, researchers stated that the level of implementation of Art. 9 of the
Convention is quite low [10, p. 68], however, as the analysis of the decisions placed in the Unified state
register of court decisions of Ukraine shows, there are noticeable positive changes in this area.

Thus, the wording of the Preamble to the Aarhus Convention, where the human right to a safe and
healthy environment is closely linked to the duty to protect it, is intended to emphasize the particular
importance of environmental claims. Going to court with such a claim, a citizen or a non-governmental
organization shall, in fact, act in the exercise of its powers under this Convention. Therefore, neither
guantitative nor territorial factors should be taken into account when determining the presence of interest in
the case of environmental protection. The Aarhus Convention “between the lines” emphasizes the special
value of environmental interests. Thus, interests related to environmental protection (environmental
interests) are automatically perceived by the Convention as legitimate, so there is no need for the domestic
law enforcer to check for legitimate interest, at least in the case of a lawsuit by a public environmental
organization.

We consider it necessary to enshrine the “automatic” recognition of legal interest (i.e. the right to
sue in matters relating to environmental protection) for any non-governmental environmental organization
registered and operating in accordance with Ukrainian law. This will meet the requirements of Part 4 of
Art. 3 of the Aarhus Convention, according to which our state ensures “proper recognition of associations,
organizations or groups that contribute to the protection of the environment, and provides them with
appropriate support and ensures compliance of its national legal system with this obligation” [1].
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Among the trends that can be considered extremely positive is the recent legal conclusion of the
Supreme Court in the case of banning the dolphinarium [8]. In this case, the Supreme Court stressed that
“the right to protection of the violated constitutional right to a safe environment belongs to everyone and
can be exercised both personally and with the participation of a public representative” [13]. Given the
binding nature of the Supreme Court’s legal conclusions, we hope that this case will be a significant
milestone in bringing domestic legislation and the practice of its application to the requirements of the
Aarhus Convention.
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HOPMH OPXYCBHKOI KOHBEHIIII B ACIIEKTI IYAJII3MY IIPABA HA BE3NIEYHE
JOBKLJLJIA I OBOB’SI3KY MO0 3AXMILATH

ParudixkyBaBmiu KonBeHuilo mpo gocrynm g0 indgopmanii, ydacTtb rpoMajchbKocTi B mpoueci
NPUAHATTA pillieHb Ta AOCTYN 0 MPaBOCYIIs 3 MUTAHb, IO CTOCYIOTHCH A0BKiLIA (OpXychbka KOH-
BeHllis), YKpaiHa B3sj1a Ha ce0e 3000B’sI3aHHs 3MiHUTHU yCTalleHy MPAKTHKY 00 HATAHHA €KOJIOTiv-
HOI iHdopManii Ta mpaBa rpoMaacbLKOCTI HAa 3BepPHEHHSA 10 CyAY 3 M030BAMH NP0 OXOPOHY HABKOJIMII-
HBOTO cepenoBumia. Peanizanisa nopm ui€i KonBenuii craja gocuTh npod/jeMaTU4YHOIO, HE B OCTAHHIO
Yyepry 4epe3 HeOCTaTHIN piBeHb eK0JIOTIYHOI cBitoMocTi ykpaiHcbkoro cycniiberBa. IIpoTe no3suTuBHi
3MiHM B Wil cdepi Bce k Bin0yBaroThesl, He B OCTAHHIO Yepry 3aBASKH aKTHUBHIil AisiabHoOCTI pisHo-
MAaHITHUX IPOMaJCbKHX eKOJIOTiYHUX opradizauiil. Bugaerbcs, mo HaykoBe BUBYeHHs HOpM OpxycbKoi
KOHBeHIII TaK0 MEeBHOI0 Mipo10 cIpUsiTUMeE NMporpecy HALIOI ep:KaBH Ta cycHiibcTBa y cdepi oxopo-
HH JOBKiNJIA.

BBakaeMo 32 HeoOXiqHe 3aKpinUTH “aBTOMaTHYHe BHU3HAHHS MPaBOBOro iHTepecy (To0TO mpaBa
HA NO030B y CHPaBaX, W0 CTOCYITHCH OXOPOHH HABKOJIMIIHLOTO MPHUPOIHOrO cepeloBHUIIA) AIs GyAb-
fIK0i TPOMaJChKOI eKoJIoTiuyHOi opraHi3auii, 3apeecTpoBaHoi Ta Jil040i BiANMOBIAHO /10 3aKOHOJAaBCTBA
VYxpainu. Le BignoBizarume Bumoram 4. 4 cr. 3 OpxXychbKkoi KOHBEHIIIl, 3riTHO 3 AKOI0 HAIIa Jep:KaBa
3a0e3meuye ‘“HajieskHe BH3HAHHS acomiamiii, oprani3amiii Y rpyn, siKi COPUAIOTH 3aXHCTY HABKOJIHIII-
HbOIO cepeJoOBMINA, Ta Haga€ iM BiINOBiIHY NIATPUMKY Ta 3a0e3nmedyye BiANOBiAHICTH CBOET
HALiOHAJILHOI MPaBOBOI CHCTeMH ILOMY 000B’A3KY .

Cepen TeHaeHUi, Ak MOKHA BU3HATH HAJA3BMYAiiHO O3UTHBHMMM, — IPABOBUI BUCHOBOK Bep-
xoBHoro Cyay y cnpasi npo neib¢pinapiii. BepxoBuuii Cya HaroJiocus, 110 “npaBo Ha 3aXUCT NMopymie-
HOT0 KOHCTHTYUiliHOro nMpaBa Ha 0e3NeYyHe JOBKIIIA HATEKUTh KOKHOMY i Moske OyTH peajii3oBaHe K
0Cco0HCTO, TaK i 32 y4acTH0 NMpeACTaBHUKA IPoMajachbKocTi”’. BpaxoBywun 000B’SI3KOBiCTH NPaBOBHX
BUCHOBKiB BepxoBHoro Cyay, cmoaiBaeMoch, IO LSl CIPaBa CTaHe CYTTEBOIO BiX0I0 Yy NpHBeleHHI
HALIOHAJILHOI0 3aKOHOAABCTBA Ta MPAKTUKM i{0ro 3acTocyBaHHsA 10 BUMOT OpXychbKoi KOHBeHIII.

Karouosi cioBa: Opxycbka koHBeHUisi; BepxoBumii Cya; npaBo Ha Oe3neuyHe JOBKiNIA; A0CTYH
J10 IPABOCY/S 3 MUTAHBb, 10 CTOCYIOTHCH JOBKILIA; iMIiIeMeHTaliss HOpM OpXychKoi KOHBEHi.
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