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Further study of the institution of «agreements in criminal proceedings» is appropriate taking
into account three main factors: analysis of historical experience, generalization of the practice of
applying current legislation and study of foreign experience: criminal procedural legislation and the
practice of its application.

The institution of criminal proceedings based on agreements is a successful «borrowing» of the
legislative experience of other states and belongs to special judicial procedures. Perceived positively
by society, as the possibility of an agreement between the suspect or the accused and the prosecutor
or the victim provided by law has become a common alternative way of resolving criminal legal
conflicts.

In the legislation of the European Union, the procedures for making a court decision on the
basis of a plea agreement are not completely identical to the practice in the legislation of the United
States: the initiative of the parties in resolving the issues of prosecution is transformed by the
impossibility of changing the accusation by agreement, and the «passive position» of the court in
deciding the procedure for resolving the criminal case proceedings is its limited activity. The special
procedure for passing a court decision on the basis of a plea agreement has a procedural legal
nature, similar to continental conciliation procedures: they are based on the consent of the parties,
but are not related to the conclusion of the agreement by the parties as a process of negotiations
regarding its terms, formalization of the agreements reached in a certain way. The subject of
agreements is agreement with the charges presented, or the punishment proposed by the prosecutor,
or the simplification of the court procedure for consideration of criminal proceedings.



Under the influence of the European procedural culture and practice, the agreement in the US
legislation on the recognition of guilt acquires new characteristics: the court often shows wide
boundaries for consideration (discretion) in imposing punishment; takes an active part in the
discussion of the terms of the conclusion of the agreement by the parties; as a result of the
prosecutor's unlimited powers to make decisions regarding the conclusion of the agreement, the
latter becomes similar not to a bilateral agreement between the accused and the prosecutor after
adversarial negotiations, but to a unilateral determination by the prosecutor of the degree of guilt of
the accused and the appropriate punishment for him.

Keywords: plea agreement, conciliation agreement, simplified procedure, compromise,
legislative experience of foreign countries.

Formulation of the problem. Reforming the national criminal proceedings is associated with the
optimization of the criminal procedural form which contributes to the effective realization of the
individual's right to free access to justice, economical and rational use of resources, optimization and
reasonableness of the timeframes for consideration of criminal proceedings and reduction of the burden on
the judicial system.

The institute of criminal proceedings based on agreements is a successful, justified «borrowing» of
the legislative experience of other states and belongs to special procedures of the judicial system. It is
perceived positively by the society, since the possibility of agreement between the suspect or accused and
the prosecutor or the victim, as provided by law, has become a widespread alternative way to resolve
criminal legal conflicts.

Analysis of the study of the problem. The issues of application of simplified procedures for
consideration of criminal cases, including with the use of an agreement, have been studied/are being
studied by foreign scholars, in particular: A. Alschuler, A. Goldstein, M. Feeley, L. Friedman, M.
Heymann, R. Wenniger, D. Dressler, D. Langbein, W. MacDonald, C. Mirsky and R. Scott, D. Baldwin,
E. Doub, S. Cohen, M. McConville, L. Winreb, D. Rawls, E. Sanders and E. Ashworth, A.J. Arnaud and R.
David, Berthel, B. Zwart, K. Wingaert and N. Jorg, S. Trexell and others.

However, the issues of the essence of agreements in criminal proceedings in Ukraine, the
peculiarities of the procedure for their conclusion and execution, the possibility of using foreign legislative
experience in their application, etc. require systematic study and new rethinking.

The purpose of the article. Article is to provide a fragmentary analysis of the provisions of
criminal procedure legislation of certain foreign countries with regard to the procedure for concluding
agreements during court proceedings and reconciliation in law enforcement criminal procedure practice.

Presenting main material.Continuation of the study of the institute of «agreements in criminal
proceedings» is appropriate with due regard for three main factors: analysis of historical experience,
generalization of the practice of application of current legislation, and study of foreign experience
(criminal procedure legislation and practice of its application).

The problem of effective administration of justice in the United States has been solved for many
decades through the use of plea bargaining. It is believed that the institution of «agreements in criminal
proceedings» originated in the United States. There are two types of plea agreements in American criminal
proceedings: plea bargains and cooperation with the investigation. The procedure for their conclusion is
regulated by the Federal Rules of Criminal Procedure in the U.S. District Courts (Rule 11), the U.S. Code
(Article 3553(3)18), the U.S. Sentencing Guidelines (Article 5K 1.1), and the laws of many states [1].



The obligations of the parties under these two types of agreements differ. In the first case, three
types of agreements can be concluded: 1) plea bargain in exchange for reduced charges; 2) plea bargain in
exchange for reduced sentence; 3) plea bargain in exchange for reduced charges and sentence.

In addition, the American criminal procedure knows the procedure for resolving criminal
proceedings without a trial if the accused files a motion not to contest the charges (nolo contendere).

A study of scientific sources and court practice has shown that the vast majority of criminal
proceedings in the US courts are resolved on the basis of plea agreements [2].

The role of the court in American adversarial procedures is traditionally «passive». The court is
«bound» by the charges brought against a particular person. Therefore, if the prosecutor and the defendant
reach an agreement, the court usually recognizes this particular charge as proven, limiting itself to the
evidence that the parties deemed necessary. At the same time, the court has broad discretion in exercising
its primary power to approve or reject a plea agreement. The legislation establishes a minimum set of rules
that must be followed by the judge when making a decision. For example, the court is obliged to reject the
defendant's plea if it is convinced in an open court hearing, having personally questioned the defendant,
that: 1) the request is the result of threats, violence, fraud, deception, suggestion, other coercion or promise
of any benefits other than those provided for in the agreement (section (c) of Rule 11); 2) the defendant is
not aware of the consequences of the agreement and his procedural rights; 3) the defendant is not provided
with the right to defense. The main requirement is that the court has the right to enter judgment on the basis
of the defendant's guilty plea without examining the evidence if it is satisfied that there is a factual basis for
such a plea (Rule 11 of the Federal Rules of Criminal Procedure for the United States District Courts).
Opponents «accuse» the institution of plea bargaining of violating the principle of presumption of
innocence, the right to defense, and the right to refuse to testify against oneself. A person who has the right
to plead guilty and thereby exclude the official investigation of the charges is deprived of the absolute right
to withdraw his or her plea. In any case, this is a matter of discretionary power of the court. In addition, the
procedure does not guarantee that the judge will satisfy the prosecutor's request for a certain punishment
for the accused: he or she can impose any punishment, including a more severe one than the prosecutor
recommended. The agreement lowers the standards of proof in criminal proceedings, as it eliminates the
need for conscientious collection, comprehensive verification and objective assessment of evidence. If law
enforcement agencies realize that a person's plea of guilty and the conclusion of a plea agreement
automatically entails his or her conviction, this may lead to abuse on their part. There are cases when
prosecutors bring «overstated» charges, promising that they will be mitigated if the person pleads guilty in
court. The defendant agrees to plead guilty to a lesser crime out of fear that he or she will be convicted of a
more serious crime. As a result, the risk of convicting the innocent increases. When the prosecution's case
is weak, prosecutors use plea bargaining as a way to avoid acquittals. In this situation, people who could be
acquitted due to insufficient evidence are convicted. In one of its decisions, the US Supreme Court stated
that plea bargains are intended to be used in criminal proceedings where «the guilt of the defendant is in
serious question or where there is substantial doubt that the prosecution will be able to prove the
defendant's guilt» [3].

In the United States, the court has the right to impose any legal penalty despite the parties'
agreement. The court, in verifying compliance with the terms of the agreement, is obliged to ask the
defendant whether he understands that neither his defense counsel nor the court can inform him of the
exact limits of the possible punishment before the trial. The court also explains that it may not accept the
prosecutor's recommendation or the lawyer's request for a specific punishment, in which case the defendant
who enters a not guilty plea will not have the right to withdraw it in the future. The uncertainty of
sentencing practice often leads to the sentencing of individuals to a more severe punishment than the one
agreed upon by the prosecutor during the plea bargaining process. However, in most cases, the prosecutor's
mitigation of the charges underlying the agreement results in a reduction of criminal liability. But even in
this case, the accused does not always benefit greatly, as the practice of adding up punishments for



multiple crimes, the wide gap between the lower and higher sentence limits for most crimes, and the
inclusion of information about the actual circumstances of the crime in the report on the accused, which are
examined by the judge before imposing punishment, reduce the significance of the fact that some of the
charges are dropped or that the accused is punished for only some of the crimes committed by him [1].

In the criminal proceedings of Western European countries, the conciliation procedures
«conformidad» and «juicios rapidos» are used in the Kingdom of Spain, the «abbreviato» and
«patteggiamento» models in the Italian Republic, «absprachen» in the Federal Republic of Germany, and
«reconnaisance 41 prelable de coupabilité» in the French Republic. This is due to the considerable
similarity of the types of judicial proceedings in Western European countries [4].

The European Criminal Procedure Law does not provide for negotiations between the parties on the
terms of the accused's liability in criminal proceedings on plea bargaining. The limits of compromise
between the state and a person are strictly defined by law: a person who has agreed to the charges against
him or her, subject to a number of additional conditions, is guaranteed a sentence not exceeding the limit
established by law. The conclusion and approval of such criminal proceedings have certain peculiarities:

1. The agreement may be concluded at the initiative of the accused. In some cases, a statement by
the accused of agreement with the prosecution is required, in others - a request by the prosecutor to enter
into an agreement with the accused. For example, in the Italian «abbreviato» system, the resolution of
criminal proceedings on the basis of an agreement is possible at a preliminary hearing only at the request
of the accused (Article 438 of the Italian CPC). For consideration of criminal proceedings under the
Spanish «conformidad», the accused must express his/her consent to the qualification of the crime and the
penalty proposed in the prosecutor's motion (Articles 655, 689.2 of the Spanish CPC).

2. In most cases, the defendant must express his or her desire to use the agreement before the trial
begins. For example, in the Italian «abbreviato» procedure, the accused is obliged to file a motion for
summary judgment five days before the start of the preparatory hearing; the Italian «patteggiamento»
procedure is applied if the prosecution and the defense during the pre-trial investigation or preparatory
hearing of criminal proceedings have concluded an agreement on the imposition of a certain punishment on
the accused and have filed a motion with the court for its approval before the start of the trial. At the same
time, according to the criminal procedure legislation of some European countries, the accused may consent
to the consideration of criminal proceedings under the simplified procedure already at the court hearing.

In Spanish «juicios rapidos», the accused has the right to enter a plea of guilty at the stage of
acceptance of the case for hearing; «conformidady - the accused has the right to enter into a plea agreement
with the prosecution not only at the end of the pre-trial investigation, but also at the preparatory hearing
and even after the examination of evidence in a trial conducted with the participation of jurors; German
«absprachen» aims to reach an agreement between the parties to conclude a plea in court and under its
control.

3. Conclusion of a plea agreement results in a reduced sentence. For example, in the Italian
«ratteggiamento» and French «reconnaisance prelabo de coupabilité» special proceedings, when a court
makes a judgment on the basis of a plea agreement, the court is obliged to reduce the punishment by two-
thirds compared to the punishment provided by the criminal law for such a crime. The Spanish «juicios
rapidos» provides for a reduction of the punishment by one third of the maximum. At the same time, the
procedural legislation of a number of Western European countries provides for additional benefits in
resolving criminal proceedings under a simplified procedure. For example, in the Italian «patteggiamento»
procedure, the accused is not charged with court costs, the criminal record is expunged in a shorter time, no
additional punishment (except for confiscation) is applied, and the plea agreement approved by the court
has no prejudicial effect on civil and administrative proceedings. At the same time, some Western
European models do not provide for a reduction in the amount of punishment, but simply simplify the
procedure (elimination of the trial stage, examination of evidence, etc. For example, Italian «abbreviato»,
Spanish «conformidady).



4. The court is assigned the role of an active participant in the criminal process, which independently
makes decisions on key issues of criminal proceedings - prosecution and punishment, determines to what
extent the fact of concluding a plea agreement with the prosecution may allow it to reduce or exclude the
examination of criminal proceedings and proceed to the choice of punishment. In doing so, the judge is
guided solely by his or her inner conviction and the law. Based on this, a judge in criminal proceedings
considered under a plea agreement shall render a guilty verdict if there is evidence to prove the guilt of the
accused. Hence, the court has the right to refuse or terminate consideration of criminal proceedings in the
form of a plea agreement and resolve it in a regular court hearing if the court has doubts about the guilt of
the accused. For example, the Spanish «conformidady» procedure provides for a verdict to be passed only
on the basis of the judge's examination of the prosecution's evidence. In the Italian «patteggiamento»
procedure, the judge, having received the parties' agreement on plea and sentence, checks compliance with
procedural requirements and, if no violations of the law are found, approves it. At the same time, the judge
also has the right to evaluate the evidence in criminal proceedings, refusing to approve the agreement if he
or she believes that the proposed punishment is clearly not appropriate to the offense or doubts the guilt of
the accused.

5. Full recognition by the accused of a civil claim for compensation for damage caused by the crime
is not a prerequisite for concluding a plea agreement. Thus, in Spanish criminal proceedings under the
«conformidad» procedure, the defendant, when entering into a plea agreement, has the right to fully or
partially object to the civil claim for compensation for the damage caused by the crime filed by the victim.
The court considers the criminal proceedings under a simplified procedure regarding the commission of the
crime, but fully examines the evidence relating to the civil claim and discusses issues related to the claims
for damages.

Thus, the criminal procedure legislation of certain states leads to the use of compromise models of
justice not by way of pleading guilty to a crime, but by formal agreement with the prosecution. It should
also be borne in mind that, unlike the American criminal process, in which a plea agreement is more likely
to be reached the weaker the prosecution's evidence, European procedures approve plea agreements if the
prosecution's case is strong. The court, having reviewed the prosecution's evidence, concludes that the
defendant's sentence may be reduced not because he or she pleaded guilty, but because the defendant's
guilt is fully confirmed in the commission of the crime and he or she has complied with the terms of the
agreement.

It is worth noting that in criminal proceedings in continental Europe, there is a tendency to develop a
contractual basis in compromise procedures similar to the American plea agreement. In Spain, in order to
facilitate the achievement of «conformidady, the prosecutor and defense counsel negotiate to limit the
charges to the extent that would allow the criminal proceedings to be resolved under this procedure. The
Italian «patteggiamento» may well be considered analogous to the «American plea bargainy, as the court,
by approving the agreement, gives legal force to the consent of the parties. The German «abspracheny
procedure allows the parties to reach an agreement between themselves. At the same time, this procedure
differs significantly from the plea agreement in US law. Its basic rules are set out in the decisions of the
German Constitutional and Supreme Courts. Thus, the German «absprachen» procedure is possible if the
statutory grounds for mitigation of the accused's liability are met. If they are not, the agreement cannot be
approved.

Conclusions. In the legislation of the European Union, the procedures for making a court decision
on the basis of a plea agreement are not entirely similar to the practice in the legislation of the United
States: the initiative of the parties in resolving the issues of prosecution is transformed by the inability to
change the charges under the agreement, and the «passive position» of the court in deciding on the
procedure for resolving criminal proceedings is transformed by its limited activity. The special procedure
for making a court decision on the basis of a plea agreement has a procedural legal nature similar to



continental conciliation procedures: it is based on the consent of the parties, but is not related to the parties'
entering into an agreement as a process of negotiating its terms, formalizing the agreements reached in a
certain way. The subject matter of the conciliation is agreement with the charges or punishment proposed
by the prosecutor, or simplification of the judicial procedure for criminal proceedings.

The plea bargain in the U.S. legislation under the influence of the European procedural culture and
practice acquires new characteristics: the court often shows wide scope for discretion in sentencing; it
actively participates in the discussion of the terms of the agreement by the parties; due to the unlimited
powers of the prosecutor to decide on the agreement, the latter becomes similar not to a bilateral agreement
between the accused and the prosecutor after adversarial negotiations, but to the unilateral determination
by the prosecutor of the degree of guilt of the accused and the
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MIKHAPOJIHUMI JTOCBIJ] 3ACTOCYBAHHS YI'OJl Y KPUMIHAJIBHOMY
MMPOBA/I’KEHHI

Hopanbiie BUBYEHHS IHCTUTYTY «Yrol y KpPUMiHAJBLHOMY MPOBAMKEHHI» Jope4yHe 3
YPaxXyBaHHSIM TPbOX OCHOBHMX YMHHMKIB: aHAJI3y iCTOPUYHOIO JOCBidy, y3arajJbHeHHS NMPAKTHKH
3aCTOCYBAHHSI YMHHOIO 3aKOHOJABCTBA Ta BHBYEHHSl iHO3eMHOI0 /AOCBily: KpPHMMiHAJIBLHOIO
NMPOLeCyaJbHOr0 3aKOHOIABCTBA Ta MPAKTHUKH HOr0 3aCTOCYBaHHSI.

IHCTHTYT KpMMIHANBHOIO MNPOBAKEHHS HA MiACTaBi Yrog € BAAJMM «3aN03MYECHHSIM)
3aKOHOJABY0r0 J0CBily iHIINX JAePKaB i HAJIEKUTH 10 0CO0JIUBUX CYA0BUX npoueayp. CnpuitHsaTui
CYyCHiIbCTBOM NMO3MTHBHO, OCKUIBKH TepegdayeHa 3aKOHOM MOMKJIMBICTH YKJIAJEHHSI YIOAM MIiK
MiI03PIBAHMM 4YHM OOBHHYBAaYeHMM Ta IMPOKYPOpoM a00 MNOTepHUIMM CTAJa MOWHPEHUM
aJIbTePHATHUBHUM CIOCO00OM BHpPilIeHHS] KPUMiHATbHO-IPABOBUX KOH(JIIKTIB.

Y 3akonopaBcTBi €Bponeiicbkoro Cow3y npouearypu yXBajJeHHsSI CYJAOBOrO pillleHHS Ha
MiJICTaBi YyroAu NP0 BUSHAHHS BUHYBATOCTI He € MOBHICTIO IIEHTUHYHMMH NMPAKTHLI B 3aKOHOIABCTBI
CHIA: ininiaTuBa cTOpiH y BUpilIeHHi NMMTaHb 00BMHYBAYE€HHS TPAHC(OPMYETHCS HEMOKIUBICTIO
3MiHM OOBHHYBAYEHHSI 32 YroA0l, a «IACHBHA MO3UUis1» CyAy Y BUPilleHHI NOPSIAKY BHPilLIEeHHS
NMPOBAMKEHHS] Y KPUMiHAJBHIi cnpaBi - iioro o0Me:keHO0 akTuUBHiCTIO. Oco0JuBMII MOPSAA0K
YXBaJleHHsI CY/I0BOI0 pillleHHSl HA MiACTAaBi yroaM NMpo BU3HAHHS BMHYBATOCTI Ma€ MpouecyajbHO-
NMPaBOBY NPUPOAY, NOAIOHY 10 KOHTHHEHTAJIbLHUX NPUMUPHUX NPOLEAYP: BiH IPYHTYEThCS HA 3rofi
CTOPiH, aje He MOB'A3aHUH 3 YKJIaJeHHSAIM YIroAM CTOPOHAMM SIK NMPOLECOM IeperoBopiB moaAo ii
YMOB, opmastizali€ro JOCATHYTHX JOMOBJIEHOCTEH Y IeBHUIl c1OCi0.

IlpeameTrom yroa € 3roaga 3 mnpen'siBjeHMM OOBHHYBAaYe€HHSIM, a00 3anmpoONOHOBAHHUM
NMPOKYPOPOM MOKApPaHHAM, a00 CHPOIIEHHS CYAOBOI NpouleIypH PpoO3rJIfAAy KpPHUMiHAJILHOIO
NPOBA/ZKEHHS.

Ilin BuiMBOM €BpomeiicbKoi NMpoHecyaabHOl KyJIbTYPH Ta NPAKTHKH YroAa B 3aKOHOAABCTBI
CHIA nmpo BH3HAHHSI BUHYBATOCTi Ha0yBa€ HOBHX XapPaKTEPHCTHK: Cy/ YaCTO JeMOHCTPY€E HIHPOKI
Me:Ki A1 po3cyay (Iuckpenii) Npu NpU3HAYEHHI MOKapaHHsA; 0epe aKTHBHY y4acTh B 00rOBOpPeHHI
CTOPOHAMH YMOB YKJIQJICHHSl YroJau; BHACJIJOK HeoOMe)KeHUX TOBHOBa’KeHb MPOKypopa II0A0
NPUAHATTSA pillleHb CTOCOBHO YKJIAJECHHSA YrOAM OCTAHHSA CTA€ CXO0’KOI0 He HA JBOCTOPOHHIO Yroay
Mi’K 00BMHYBaY€HHMM i MPOKYPOPOM Micjs 3MarajJbHUX NeperoBopiB, a Ha 0JHOOCIOHe BU3HAYEHHS
NMPOKYPOPOM CTyIeHs] BUHH 00BHHYBA4Y€HOI'0 TA BiANIOBiTHOI0 MOKapaHHs AJIsl HbOTO.

KuarouoBi cioBa: yroma mpo BH3HAHHSI BHHYBATOCTi, yrojga npo NPUMHPEHHs, CHPOIeHa
Nnpoueaypa, KOMIPOMic, 3aKOHOJABYMIi 10CBIJ iHO3eMHUX Jep:KaB.



