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The article reveals the concept and legal nature of the institution of exemption from
punishment and its serving since this institution is closely related to both the purpose of
punishment and the tasks of criminal responsibility in general. In this regard, exemption from
serving a sentence requires a more detailed study.

Domestic criminal law policy is focused on creating and ensuring the effective
functioning of the system of measures of legal influence on illegal human behavior. The main
criminal-legal consequence in these relations is criminal responsibility, and the most common
form of its implementation remains punishment.

According to the principle of inevitability of criminal responsibility and punishment, a
person who has committed a criminal offense must be held criminally responsible, which, as a
general rule, is implemented by imposing a punishment of a certain type and size. The
imposition of punishment for a committed criminal offense is a legal consequence of finding a
person guilty of a committed criminal offense.

At the same time, in accordance with other principles of criminal law — humanity and
economy of criminal repression measures — if there are conditions and grounds provided for in
the Criminal Code of Ukraine, a person can be released from criminal liability or from
punishment and its serving. Despite the fact that these institutions are applied in the presence of
certain positive post-criminal behavior of the subject of a criminal offense and are a manifesta-
tion of compromise on the part of the state, they also have differences that are not clearly defined
by the legislator, so this issue requires additional research and legal argumentation.

The concept of exemption from criminal responsibility cannot be equated with
exemption from responsibility in connection with the absence of a criminal element in the
person’s actions or in the presence of circumstances that exclude the criminality of the act. The
law provides for the possibility or obligation to release from criminal responsibility a person
whose actions contain a certain element of the crime. The absence of a criminal element in a
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person’s actions excludes the possibility of release, because one cannot be released from
criminal responsibility who did not commit the crime.
Key words: punishment; parole; convicted; criminal law; corrections; criminal offense.

Formulation of the problem. The domestic criminal law policy is focused on creating and ensuring
the effective functioning of the system of measures of legal influence on illegal human behaviour. The
main criminal-legal consequence in these relations is criminal responsibility, and the most common form
of its implementation remains punishment. At the same time, certain legal facts may arise at various stages
of the implementation of criminal responsibility, which lead to the impracticality of punishing a convicted
person, the actual or full execution of the prescribed punishment, the inability to achieve its goal by
applying the punishment, the impossibility of the convicted person to fulfill the punishment assigned to
him. Legal regulation of social relations arising in connection with such legal facts is ensured by the
criminal law institution of exemption from punishment or its serving.

The institution of exemption from punishment is gaining more and more relevance, and this relates
to the fact that the concept of a rational person, a person of education, is going into the past. In conditions
that are constantly becoming more complicated, the irrational part of human nature manifests itself more
and more. In such conditions, the only criterion for the effectiveness of the criminal legal system is the
possibility of resocialization of the punished person, and his return to society, where he can function per
the rules and norms established for the cohabitation of members of society.

The purpose of the article is, firstly, to consider the legal nature of exemption from punishment
and its serving as a special form of the state’s response to a criminal offense, and secondly, to determine
the differences between the considered institutions.

Analysis of the study of the problem. Ukrainian and foreign scientists have always devoted
attention to the study of problematic issues of criminal responsibility, punishment, exemption from
punishment, and exemption from serving punishment — experts in criminal, criminal procedural, criminal
executive law, criminology, in particular: P. S. Berzin, A. A. Berezovsky, E. M. Vecherova, O. P. Horokh,
S. V. Danelyan, O. M. Dzhuzha, O. O. O. F. Kovitidi, M. Y. Korzhanskyi, O. M. Kostenko, I. V. Krasnyts-
kyi, M. I. Melnyk, V. O. Navrotskyi, M. I. Panov, D. P. Pysmennyi, E. O. Pysmenskyi, V. Ya. Tatsii,
M. 1. Havronyuk, P. V. Khryapinskyi, M. E. Shumylo, I. S. Yakovets, O. G. Yanovska, S. S. Yatsenko, and
others.

Presenting main material. Forms of implementation of criminal liability, by Art. 74, 75, 84 of the
Criminal Code of Ukraine, there is the imposition of punishment, release from the imposed punishment,
release from serving the punishment, application of coercive measures of an educational nature, application
of coercive measures of a medical nature. The most common forms of implementation of criminal
responsibility are punishment, release from the imposed punishment, and release from serving the
punishment.

According to Art. 50 of the Criminal Code of Ukraine, punishment is a coercive measure applied on
behalf of the state by a court verdict to a person found guilty of a criminal offense and consists of limiting
the rights and freedoms of the convicted person as prescribed by law. The purpose of punishment is both
punishment and correction of convicts, as well as prevention of committing new criminal offenses by both
convicts and other persons. At the same time, punishment, according to the provisions of this article of the
Criminal Code of Ukraine, is not intended to cause physical suffering or degrade human dignity [1].

Domestic legislation establishes that the purpose of punishment is not only punishment but also the
correction of convicts, as well as the prevention of committing new crimes by both convicts and other
persons. The Central Committee of Ukraine, among other things, also mentions corrections and
resocialization.
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Therefore, criminal legislation provides for the application of not only punishment but also other
measures of criminal legal influence to persons who have committed a socially dangerous act. Following
the provisions of Part 1 of Art. 74 of the Criminal Code of Ukraine, a convicted person may be released
from punishment or further serving it, he may be replaced by a milder punishment, as well as a possible
mitigation of the imposed punishment based on the Law of Ukraine on amnesty or an act of pardon [1].

The institution of exemption from serving a sentence has an important social significance, as it is a
manifestation of the state’s humanism towards a person who has committed a criminal offense. With its
help, it is possible to adjust the amount of punitive criminal-legal measures against a specific person,
considering the purpose and task of punishment, as well as the degree of their achievement.

The problems of release from punishment and its serving are among the most complex in the theory
of modern criminal law, even though their general or superficial perception creates the illusion of clarity of
certain socio-legal aspects of the criminal-legal consequences of a committed criminal offense. These
problems are directly related to today’s key challenges: ensuring the rights and freedoms of a person and a
citizen, implementing the principles of humanism and justice in criminal law, modifying the form and
content of criminal liability, etc.

According to some scientists, exemption from punishment and serving it is a form of realization of
criminal responsibility, which is used in cases where the purpose of the punishment has already been
achieved without actually serving the punishment, or before the end of the term of serving it, thanks to the
positive behaviour of the convicted person or for other reasons provided by the Criminal Code, or if the
purpose cannot be achieved due to the convict’s illness. In other words, exemption from punishment and
its serving is determined by two reasons: 1) when the goals of the punishment have been achieved or can
be achieved, primarily the goal of correction of the convicted person, without actual or full serving of the
prescribed punishment; 2) when achieving this goal is impossible, and the release occurs precisely because
of the objective inability (due to the convict’s illness) to achieve the goals of punishment. Given this,
exemption from punishment and its serving as a criminal law institution should be understood as a set of
norms of the Criminal Code of Ukraine, according to which due to the possibility of achieving the goals of
the punishment without its actual or complete serving and the impracticality of serving the punishment in
the absence of an objective possibility of achieving the goals of the punishment a person found guilty by
the court of committing a crime, to whom a punishment was imposed, is released from actually serving it
or from further serving the remaining part of the punishment, or the punishment is replaced by a milder one
or the imposed punishment is reduced [2, p. 881-882].

There is a group of scientists who understand exemption from punishment as the refusal of the state
to apply punishment to a person who was found guilty of committing a crime by a court indictment [3,
p. 423], or the Criminal Code provides for cases of non-applying by the court to a person guilty of a crime,
punishment or termination of its further execution [4, p. 281].

A distinction should be made between punishment, the imposition of punishment, and the serving of
punishment, since the task of correcting a person may be realized during the serving of punishment.
Criminal responsibility has broader goals and objectives, which also include individual and general
prevention, which is manifested in other forms of criminal responsibility, in addition to punishment.
0. O. Knyzhenko points out, that criminal responsibility and punishment as one of the forms of its
implementation are related as general and special, from which follows the commonality of their certain
tasks [5, p. 64]. In our opinion, the retrospective aspect of criminal responsibility is embodied in the
punishment, while the release from serving the punishment is its positive aspect.

The application of various measures of the institution of exemption from serving a sentence is one of
the tools for solving criminal legal conflicts, which are used as a compromise between the person who
committed a criminal offense, on the one hand, and the victim or the state, on the other. In recent years,
problems of compromise in the field of combating crime have become the subject of close attention from
the side of criminal law and criminal procedural science. A purely punitive approach to the resolution of a
criminal-legal conflict does not contribute to the protection of the rights of the victims, the interests of
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society, and the state. With such an approach, victims are occasionally compensated for the damage
caused, in addition, there are problems with the socialization of convicts after serving their sentence.

Therefore, compromise is a way of resolving a criminal legal conflict, which is achieved through
mutually acceptable concessions on the part of the prosecution and defence parties, which ensures the
fulfilment of the main tasks of criminal justice and consists of mutual concessions of the parties to criminal
proceedings: the competent authorities release the person who committed the criminal offense from
criminal responsibility or mitigates the punishment, and the person who committed the criminal offense
takes the actions prescribed by law aimed at the disclosure of the criminal offense, the identification of the
persons who committed the criminal offense, the collection of evidence and compensation damage caused.

Exemption from serving the punishment is applied when it is established that the imposition of the
punishment is inappropriate, there are sufficient grounds to believe that the person can correct himself
without serving the actual punishment or in the case of the impossibility of imposing or carrying out the
prescribed punishment due to the reduction or loss of public danger by the person who committed the
criminal act offenses because of a certain change in the situation, a person’s state of health or other
factors.

Scientist O. P. Horokh notes that the terminological phrase “exemption from punishment” is used by
the legislator to describe various criminal law concepts: 1) conviction without punishment (parts 4, 5 of
Article 74, part 1 of Articles 105, 106 of the Criminal Code); 2) conviction with the imposition of
punishment, but exemption from punishment at the stage of passing the sentence (Part 2 of Article 84 of
the Criminal Code); 3) exemption from the prescribed punishment after the end of the probationary period
(Part 1 of Article 78, Part 4 of Article 79 of the Criminal Code); 4) release from the imposed punishment at
the stage of execution of the sentence (Part 2 of Article 74, Parts 1-3 of Article 84 of the Criminal Code).
In all these cases, the consequence of the application of the exemption from punishment by the court is the
final refusal of the state to apply the punishment to the convicted person without any conditions and to
review this issue in the future. In turn, the legislator also understands (describes) various criminal law
concepts under exemption from serving a sentence. These are cases of the court passing a decision on
temporary non-fulfillment of the prescribed punishment with a certain condition within a certain period
(Articles 75, 79, 104 of the Criminal Code). These are also cases of non-application of the court-appointed
punishment (Part 5 of Article 72, Article 80, 106, Article 86 of the Criminal Code). These are also cases of
a decision on the release of a convicted person from further serving a sentence, which is already being
served against him according to a court verdict (Articles 81, 107, 83, parts 1-2 of Article 84, Articles 86,
87 of the Criminal Code) [6, p. 64-65].

Therefore, exemption from punishment, according to the researcher, consists of based on the
provisions of the criminal law and following the procedure provided for by the Code of Criminal
Procedure and the Code of Criminal Procedure of Ukraine, the state refusal to punish a convicted person,
applying punishment to him during the adoption of the sentence or its execution, further serving the
prescribed punishment, as well as execution of the punishment in the form and limits determined by the
court verdict.

We are inclined to support those scientists who point out that exemption from punishment consists
in the exercise by the court of its authority, according to which it (the court), in the presence of the grounds
and conditions provided for by the Criminal Code of Ukraine, terminates the full or partial execution of the
punishment already assigned to a person by a guilty verdict.

Along with exemption from punishment, there is a waiver of punishment, which should be under-
stood as the authority of the court, according to which it (the court), in the presence of grounds and
conditions provided for by the Criminal Code of Ukraine, does not allow (excludes) the imposition of
punishment in the guilty verdict on the person who committed the crime. At the legislative level, such a
legal phenomenon is today called actual exemption from punishment. But such an exemption from
punishment is nothing more than a conviction without punishment, that is a waiver of punishment. Accor-
ding to some domestic researchers, the term “release” cannot be defined through the concept of “rejection”,
because, unlike release, one can only reject what has not yet come [7, p. 158-160; 8, p. 121-122].
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In connection with the implementation of criminal liability, the convicted person receives a
condemnation from the state (criminal record) and is subject to various restrictions. Most of these
restrictions are legal. Such restrictions are based on the limitation of the convicted person’s legal behaviour
or a variant of behaviour and are inherent in all types of punishment, as well as some types of exemption
from punishment. For example, in the case of applying the release of a person from serving a probationary
sentence (Article 75 of the Criminal Code of Ukraine), the court may impose on the person obligations
(Article 76 of the Criminal Code of Ukraine) to carry out measures provided for by the probation program,
aimed at the correction of the person. Along with the limitations of the convicted person’s rights, criminal
responsibility is also realized in the forced performance of the duties assigned to the convicted person.

At the same time, the legislation, implementing the application of criminal legal measures other than
punishment, essentially renounces the principle of inevitability of punishment but does not renounce the
principle of inevitability of criminal responsibility for committing a criminal offense. In fact, in the case of
applying criminal legal measures, other than punishment, for a committed offense, the legislator does not
pursue the goal of punishment.

On the other hand, in the case of exemption from serving the sentence, the humanism of modern
criminal legislation is more clearly revealed, and the main goal of criminal responsibility becomes more
convincing: correction and re-education of persons who have committed a criminal offense. Achieving the
goal of criminal liability without serving a sentence is a manifestation of one of the principles of criminal
law - the principle of economy of repression. This principle manifests itself in achieving the same result
that is achieved when serving a sentence, but with much less effort from society and using more humane
means [9, p. 328].

The legal consequence of a person’s conviction, even in the case of No. punishment or exemption
from serving a sentence, is a criminal record with all its legal and social restrictions.

Conclusions. Therefore, the application of exemption from serving a sentence is determined by the
goal (objectives), which in turn are the means of ensuring the objectives of the criminal policy of the state.

The institution of exemption from serving a sentence is intended to achieve the goal of criminal
liability in terms of general and special prevention, and correction of the convicted, but without the
application of serving the sentence imposed by the person. According to the current criminal legislation,
exemption from serving a sentence is one of the forms of realization of criminal responsibility on a par
with punishment.

In our opinion, the main thing in the case of exemption from serving a sentence is the recognition of
a person guilty of committing a criminal offense based on a guilty verdict of the court and the possibility of
achieving the goal of criminal responsibility without serving the sentence.
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MOHSATTSI TA IPABOBA ITPUPOJIA IHCTUTYTY 3BLJILHEHHSA BIJI IOKAPAHHS
TA MOI'O BIIYBAHHSI

Y crarTi po3KpHUTO NOHATTS TAa NMPAaBOBa NPUPOAA IHCTUTYTY 3BUIbHEHHS Bill IOKApPAHHA Ta HOTo
BiIOyBaHHS MOKapaHHs, OCKIIbKH Hel IHCTUTYT TiCHO MOB’sI3aHMil SIK 3 METOI0 MOKAPaHHS, TaK i 3
3aBJaHHSIMU KPUMiHAJIBbHOI BiINOBiJaIbHOCTI 3arajaom.

BiTuu3HsaHAa KpUMiHAJIBHO-NPABOBA MOJITHMKA OPiEHTOBaHA HAa CTBOPeHHsl Ta 3ale3NeYeHHS
epekTHBHOr0 (GyHKUiIOHYBAHHSI CHCTEMH 3aXOJiB NPaBOBOI0 BILUIMBY Ha NPOTHIPABHY HNOBEIiHKY
JIoAuHH. OCHOBHHMM KPHMMIiHAJBbHO-TIPABOBMM HACJIIIKOM Yy HHUX BiHOCHHAX NOCTa€ KPUMiHAJbHa
BiiMoOBifabHICTH, a HalinomMpeHio0 GopmoIo il BTiIEHHS 3aJIMIIAETHCA NOKAPAHHSA.

BinnoBigHo 10 NpUHLUIY HEBIABOPOTHOCTI KPUMMIHAJIBbHOI BiANOBIIAJBLHOCTI TA NOKAPAHHS 0CO-
0a, AiKka BUMHMJIA KPUMiHAJbHE NPABONOPYUIEHHS], Ma€ OyTH NPUTATHYTA A0 KPUMMiHAJbHOI Bianosi-
JaNbHOCTI, sIKa, 32 3arajJbLHUM IPABUJIOM, peadi3yeTbcs 3a JAONOMOIOI0 NPU3HAYEHHS NMOKAPAHHA
NMEeBHOr0 BUAY Ta po3mipy. Ilpu3HayeHHs NMOKapaHHS 3a BYMHEHe KPHMMiHa/IbHe NPABONOPYLIEHHS €
NMPaBOBUM HACJHiIKOM BHM3HAHHS 0CO0M BHMHHOK y BYMHEHOMY KPHMMIHAJIbHOMY HNPaBONOPYLIEHHI.
Bonnouac, BiqnoBiaHo 10 iHIIKMX NPUHIMNIIB KPUMiHAJTBHOTO NMPaBa — TYMAHHOCTI Ta eKOHOMII 3axoAiB
KpuMiHAIbHOI penpecii — 3a HasiBHOCTiI YyMOB Ta miacTas, nepeadadyenunx y KpuminanbHomy koaekci
Ykpainu, oco0a Moxke 0yTH 3BlJIbHEHA Bil KpUMiHAJBHOI BiANOBiAaJbHOCTI 200 Bil NOKapaHHA Ta HOro
BinOyBanHsi. He3Baxkaloum Ha Te, IO BKa3aHi IHCTHUTYTM 3aCTOCOBYKOTHCS 32 HasIBHOCTI NeBHOI
MO3UTUBHOI MOCTKPUMIHAJILHOI MOBEAIHKH Cy0’ €KTa KPUMIHAJILHOIO MPAaBONOPYLIEHHS Ta € MPOSIBOM
KOMIIpoMicy 3 00Ky JAepkaBH, BOHU MAIOTh i BiAMIHHOCTI, sIKi 4iTKO He BU3HAYeHi 3aKOHOJABLEeM, TOMY
e MUTAHHSA N0TPe0dy€ A0AATKOBOIO JOC/Ti/>KeHHSI Ta PABOBOI apryMeHTalii.

IMoHATTH 3BiIbHEHHS BiJ KPUMiHAJIBLHOI BiANOBIIAJBLHOCTI He MOXKHA OTOTOXKHIOBATH 3 BiJCTO-
POHEHHSIM Bil BiAMOBiAaJBLHOCTI y 3B’A3KY 3 BiACYTHiCTIO B ifiX 0cO0HM CKJIAAy 3JIOUMHY YM 32 HasiB-
HOCTi 00CTaBHH, SIKi BUKJIIOYAKTH 3JI0YMHHICTH AisiHHA. 3aKOHOM mNepeAdavyaeTbesi MOXKIUBICTL a00
000B’A130K 3BiUJIbHEHHS1 BiJ KpUMiHAJBLHOI BigmoBinajibHoOCTi 0c00M, B JifIX AIKOI MiCTUTBHCS MEBHUIA
CKJIaJ 3J10YMHY. BigcyTHicTh ckiaay 3/104MHY B JisIX 0CO0M BHKJIIOYAE MOJINBICTDH 3BiIbHEHHSI, 00 He
MO’KHA 3BUIBHATH Bil KpUMiHAJIBHOI BilIOBIAaAbHOCTI TOT0, XTO 3JI0YMHY He BUMHMB.

KurouoBi cioBa: mokapaHHs; 3BiJIbHEHHSI Bil NOKApPaHHSA, 3BiJIbHeHHsI Bil BiZ0yBaHHA NOKa-
PaHHS; 3acyIKeHHii; KpUMiHAJIbHe NPABO;BUINIPABJIEHHS; KPUMiHAJIbHE NPABONOPYIIEHHS.

211



