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IIpoxypopu Ta agBokaTH, podoTa SIKMX MOJATA€ y TAPAHTYBAHHI 3aCTOCYBAHHS 3aKOHY,
BOJHOYAC MOBHHHI CYMJIIHHO NMOBA’KATH PIlLICHHA CyAy, 3aCTOCYBAHHSA KOTPHMX 4acTO € iXHIM
000B’SI3KOM, OXOPOHSAITH MiJ Yac iX BUKOHAHHS NPaBO Ha ocKap:keHHs. O4YeBUIHO, IO 3BOPOT-
HMIl BapiaHT TaKO0K € NPAaBMWJIBHUM: CyJ/li IOBHHHI MOBAa’KaTH NMPOKYPOPIB fIK NMpeICTABHUKIB
3a3HaveHHX npodeciiiHuX opraxis i He BTpyYaTHCcsl Y BUKOHAHHSA IXHiX ¢yHkuiii. Binmosigno no
cr. 124 Koucruryuii Ykpainu cyaoBi pilieHHsi € 000B’SI3KOBMMHU /0 BHKOHAHHSI Ha BCiii
TepuTopii YKpaiHu i TOMy BBa:KalOThCSl 3aKOHHUMM, JOKH BOHU He CKAacOBaHi B aneisuiiHOMYy
Yyl KacamiifHoMy nopsiiky a0o He meperyisiHyTi KOMIETEHTHUM CYJAOM B iHIIOMY MOPSIAKY,
BH3HAYEHOMY NMpPoLecyaTbHIM 3aKOHOM, Y Me:KaX NMPOBA/’KeHHS CTIPaBH, B AKili BOHM yXBaJleHi.
L0 HOpMy MOKHA OXapaKTepu3yBaTH fIK NMPe3yMIil0 3aKOHHOCTI cyaoBHMX pilleHb. BoHa €
BAK/JIMBOIO FAPAHTIEI0 HE3AJIeSKHOCTI CyNiB Mi/l Yac MPUItHATTSA pillleHb.

I3 HbOro KOHCTHTYWiiHOTO MOJIOKEHHS BUILIMBAE, 10 BHUKJIOYHE NPaBo IepeBipKu
3aKOHHOCTI Ta 0OIPYHTOBAHOCTI CyJOBHX pillleHb Ma€ BiAMOBIAHMI cyl, BU3HAYEHMIi 3riqHo i3
NMpolecyaIbHUM 3aKOHOAABCTBOM. OckapikeHHsl y Oyab-AAKUi cnocidé cy1oBUX pillleHb, Tiflab-
HOCTI CyiB i cyaiB 11010 PO3IJIsAay Ta BUPilleHHS CIPABH 1032 NepeadayeHuM NpouecyajabLHIM
3aKOHOM TOPSJAKOM y cmpaBi He gomyckaeTbes. Ilix moHsaTrTsamM “cynoBe pilmieHHsi” He0oOXigHO
PO3YMIiTH TaK0K BHPOK CyAy, IOCTAaHOBY a00 yxBajy cyay. Bumora 3aKoHHOCTI 03Ha4a€ 10TpH-
MAaHHSl CyJOM HOPM MaTepiajbLHOIO i nmpounecyajbHoro npasa. Hopmu npouecyajbHoro npapa
BBaKaIOTHCSl MOPYUIEHUMM i B TOMY pasi, IKIIO po3ris/l i BUpillleHHs CIIPaBM 3/1iiiCHUB HENOB-
HOBakHUH cya. OOIPYHTOBAaHMM BH3HAIOTH CY/0Be pillIeHHs, yXBajeHe CyAOM Ha MiAcTaBi 00-
CTABHUH Y CY/OBIiii cripaBi, 1110 TOBHO i BCeOIYHO 3’sICOBaHI HA OCHOBI 10KAa3iB, sIKi J0CTITUB CY/.

Tomy yxBajieHHsI OOIPYHTOBAHOIO CY/I0BOr0 pillleHHSl 3aJ1€KMTh BiJ TOro, HACKiIbKH
AIKICHO CyJl BUBHAYMB NpeAMeT CYI0BOT0 PO3LJIsALY, PeAMeT A0Ka3yBaHH i J0TPUMAaBCs BCHOro
KOMILIEKCY NMPaBWJ, siKi BperyJiboBYIOTh NMpoLecyaJlbHUIl MOPSAOK 30MPaHHA, JOCTIAKEeHHs Ta
oniHIOBaHHA Aoka3iB. Takoxk mpaBocyaHe cyqoBe pillieHHA Ma€ OyTH HaJIe’KHO BMOTHBOBaHe.
IIpaBo Ha cnipaBeanuBMii cya, rapantoBaHe cT. 6 KonBeHnuii npo 3axucr, yxsasienoi Komirerom
MinictpiB Pagu €Bponun mogo poi JOAMHE | 0CHOBOIIOJIOKHUX CBO0O, POJIi MPOKYpaTypH B
cucTeMi KPUMIHAJIBHOTO NMPAaBOCYAs, epeadadyac NpaBo 0co0M Ha Cy/0Be pillicHHs, fKe € Ha-
JIEKHO BMOTHBOBAaHMM. SIK MpaBHJIO, BMOTHBOBAHUM CyJOBHM PIllICHHSIM € PillleHHS 3 HaJIexkK-
HHMM TA MOBHHM BHKJIAICHHSIM y HOr0 TeKCTi MOTHBYBAIbHOI YacTuHH. IloTpidHO po3pizHsaTH
JBa OCHOBHI HANIPAMHU B3a€MOJIi CyaliB Ta MPOKypopiB. 3 01HOro 00KY, Iie BiTHOCHHM MIK Cy.I-
ASIMHM TAa NMPOKYPOPaMHM, AKi IPYHTYIOThCS HA NPOLECYAJbLHMX NPHHIOMIAX i MpaBWJIaxX Ta sIKi
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0e3mocepeHbO BILIMBAIOTH HAa e(peKTHBHICTD i fIKicTh cygoumncTBa. Y BucnoBky Ne 11(2008)
00 SIKOCTI cyaoBHX pilmeHb KoHcyJbTaTMBHA pajga €BpPONeECbKHX CyAIIB yKa3ye, 0 CTaH-
JapTH SIKOCTI CyAOBHX pilleHb 0e3MocepefHbO 3ajiexkaTh Bil B3aeMoail Pi3HMX YYaCHHMKIB
CyAO0BOro0 npomecy. 3 iHmoro 60Ky, e BiTHOCHMHH, sIKi OCHOBaHi Ha npodgeciiiHiil moBexiHui cya-
IiB Ta NMPOKYPOPIB, nepeadavya0Th B3A€MHY MOBAry 3aBJAaHb KOKHOI CTOPOHH i KOHCTPYKTHB-
HMIi ZiaJIoT MiK CyAIsIMH i IPOKYPOPaMH, a TAKOK aJBOKATAMHU.

Tox nMpaBWJIO MPOKYPOPCHKOI €THKH, 3aKpilvieHe y Wil CTATTi, CIpIMOBaHe HA MiATPH-
MAaHHSI aBTOPUTETY NPaBoCy/A/lsl, 3a0e3NeYeHHs] NOBAru J0 He3aJIeXKHOCTI Cy/iB Ta 3riiHo 3 1. 8
4. 1 c1. 3 3akony Ykpainu “Ilpo npoxkyparypy” € oaHi€lo i3 3acaa (pyHKIiOHYBaHHS NPOKYypa-
Typu. BomHouac mpokypopy He BapTro BHCTYHATH i3 ImyOJiYHMM 3aXHMCTOM OOIPYHTOBAHOCTI
BHHeCeHUX pimensb cyay. IIyOmivHMMHE BBa)alOTh BHCJIOBIIOBAHHS YM KOMEHTApi, HajgaHi mix
Yyac BUKOHAHHS 0c00010 CBOIX NOBHOBAaeHb YM 3 BUKOPHCTAHHAM CJIy:K00BOI0 CTAHOBMINIA, a
TaKOXK y pa3i ycBiIOMJIeHHS] MOJIMBOCTI ONyOJIiKyBaHHs iX y Inpeci, mepexaBaHHsl MO panio,
Tesie0a4eHHI0 YM 3 BUKOPHUCTAHHAM iHIIMX 3ac00iB MacoBoi iHdopManii; momupeHi B Mepexi
InTepHeT UM 3 BHKOPUCTAHHSIM iHIUMX 3ac00iB TeleKOMYHIKAUiliHOTO 3B’SI3KYy; BHKJAa/JeHi B
XapaKTepUCTUKAX, 3asBaX, JUCTaX, aApecOBAHMX iHIIMM 0c00aM; MOBigoMJeHI B MyOjiuyHMX
Buctynax tomo. Ilpokypopy 3a6oponeno nmy6.;1iuHo, T00TO B MPUCYTHOCTI iHIIKX 0Ci®, BUCJIOB-
JIOBaTH y OyAb-AIKHH CHocid, 30KpeMa CBOEI0 NMOBENiHKOW (HeBepOAIbHO), CYMHIBHM 00
NMPaBOCYAHOCTI CYI0BMX pillleHb 032 Me:KaMu NMPoLeAYypH ixX ockap:keHHsl. Tak camo npaBocya-
HICTH CyA0BOr0 pillleHHS MPOKYPOP MOBHHEH OLIHIOBATH BHKJIIOYHO B KOHTEKCTi HOro 3aKoH-
HOCTI i JOTPMMAaHHS NpoUeAYPH NPUITHATTSL.

KpiM Toro, Brpy4anns 4u 0yab-IKMii BIVIMB Y BUNIAKAX YU MOPSAKY, He nependadyeHux
3aKOHOAABCTBOM, Y MisJILHICTH CyaaiB, 30KpeMa My0JidHi BHUCJOBJIIOBAHHSI CTOCOBHO IXHiX
pimieHb, Aii 4u Oe3misILHOCTI, 3a BIACYTHOCTI NMpM UBbOMY O3HAK AAMIHICTPATHUBHOIO YM
KPMMiHAJTbHOTO MPAaBONMOPYIIEHHS, € OKPEMOI0 MiICTABOK0 JMCHUILIIHAPHOI BilNMOBiIaabHOCTI
npokypopiB (m. 8 4. 1 cr. 43 3akony Ykpainu “IIpo mpokypartypy”). HaBiTh sikio mpoxkypop
BUSIBUB, Ha §i0ro IyMKY, 3aBiioMO HeNnpaBOCy/lHe CyI0Be pillleHHs, TOOTO O3HAKH TOrO, IO
CyAIs BUMHUB KpUMiHa/IbHe npaBonopyuenns, nepeadaydene cr. 375 KK Ykpainu, Takox 0yae
HEeeTUYHUM ioro my0JiyHe BHCJOBJIOBAHHS CTOCOBHO IbOr0, OCKIJIbKH HigpuBaTHMe
aBTOPUTET CyA0BOiI Bjaaau 3arajgom. Cyaai Ta aaBOKaTH MalOTh OyTH He3aJeKHUMM Mix 4dac
BUKOHAHHSA CBOiX 000B’si3KiB. Lls1 He3ane:KHICTh 3aTBepakeHa KOJEKCAMHU MOBEAIHKH KOKHOI 3
npodeciii (n. 7 BucHoBky (2013)16 KoHcy/1bTaTHBHOI pajin €BpoNeiicbKUX CYUIiB PO BiTHOCH-
HU MiK CyISIMH TA aJIBOKATAMH).

Kuarouosi cioBa: Buma pana npaBocyaisi; BIVIMB; BTPYYaHHS; IPOKYPOP; aABOKAT; CYJ;
CyAJsi; CNPABeJIMBICTh; BiINOBIAJBLHICTL; CydOBe pillleHHS; NMPOKYPOPCbKA; aJBOKATCHKA
e€THKA; CyJ0BHIi Npowuec.

IMocranoBka mpodJemu. Sk 3a3Ha4eHO y mOpivHii gonoBiai Bummoi pagu npaBocynns 3a 2020 p.
“IIpo craH 3a0e3MeUYeHHs] HE3aIeXHOCTI CYAlNiB B YKpaiHi”, YIpOIOBX LBOro poky Buma paga mpaso-
CyJIJs 3a MOBIIOMJICHHSAMH CYJJiB PO BTPYYaHHS B iXHIO JiSUTBHICTH 3 OOKY pi3HHX CyO’€KTIB yXBasnia
IIICTh PIillIeHb, TIOB’ A3aHUX 13 BXKUTTSAM 3aXOJIiB 100 3a0e3IeYeHHs He3aIeKHOCTI CYIIIB Ta aBTOPHUTETY
HPaBOCYAI.

BinnoBigHo 10 BUABIEHUX O3HAK “‘énaugy”, “‘empyuannsa’ y AIsUIBHICTH CyIAiB 3 OOKY IPOKYPOPIB
Ta aaBokaTiB Buima pama mpaBocyans 3epTanacs n0 BepxoBHoi Pamu Ykpainu, mo0 BXUTH 3aX0fiB 3
METOI0 HEMIPUITYCTUMOCTI TAKHX JiH.

3rigHo i3 Koncruryiieto Ykpainu (cT. 6) nepskaBHa Biiaaa B YKpaiHi MOAUIIETHCS Ha 3aKOHOIABYY,
BUKOHaBYY Ta cyaoBy. Opranu 3aKoHOJaBu0i, BAKOHABYOI Ta CYyJOBOi BIaIH 3AIMCHIOIOTH CBOI MIOBHOBA-
JKeHHS BiAmoBiaHO 10 KoHcTuTyIii i 3aK0oHIB YKpaiHu.
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Tpwu rinku nepxaBHOI B JIEMOKPATHYHOI Jiep>)KaBU MTOBHHHI JIOTTIOBHIOBATH OJTHA OJHY, YKOJ/IHA 3
TiJIOK BjaJd HE TOBMHHA OyTH “BHINOI0”. Y 370pOBiil JEMOKpaTHUHIA Aep)KaBli TPU TIIKWA BJIaad
(YHKIIIOHYIOTh HA OCHOBI CUCTEMH CTPUMYBaHb 1 MpoTuBar. [IeBHUI piBeHb HANPYKEHOCTI MiXK TiJIKAMH
BJIaJM B JIEMOKpPaTHYHIN JiepkaBi € HeMuHy4rMM. HasBHa “TBOpYa HampyKeHICTh” MOXE CBIAYUTH, IO
KOXKHA TiJIKa BIaau 3a0e3neuye HeoOXiJHy MepeBipKy i iHIINX TiJOK, CIPUSIOYH IiITPUMAHHIO HaJIexk-
Hoi piBHOBaru (BucuoBok N 18 (2015) KoucynsTatiBHOI paau eBporeiicbkux cyamiB “Ilo3uiist cyaoBoi
BJIaJIM Ta 11 BITHOCHHHM 3 IHIIIMMH TJIKAMHU JIEP/KABHOT BJIaJ B YMOBAX Cy4acHOI JeMOKpaTii”).

Po3pobnsiroun pexkoMeHnaii moA0 B3a€MOBITHOCHH MK CYIJSIMH Ta IPOKYPOpaMH, aJBOKaTaMH
KoncynpratuBHa paga €BponeHChKUX CyaAiB y BHCHOBKY Ne 12 miomo eTMKH Ta IEOHTONOTII cyaniB Ta
npokypopiB (m. 41) 3a3Haumna, 1o iM PEKOMEHIOBAHO YTPUMYBATHCS BiJl MyOJiYHUX KOMEHTapiB i 3asB
[t 3aco0iB MacoBoi iH¢popmanii. Buma paga mpaBocyans akueHTye Ha TOMY, 100 CyZJli, TPOKYPOPH Ta
a/IBOKaTH yTPUMYBAJIMCA BiJl MyONiYHUX KOMEHTApIiB Ta 3asB IJIs 3ac00iB MacoBoi iH(popMaltii.

Cyani Ta aABOKaTH MarOTh OYTH HE3aJISXKHUMHU IIiJl 9aC BUKOHAHHS CBOiX 000B’s3KiB. L He3amex-
HiCTh 3aTBEp/XKEHA KOJCKCaMH MOBEIIHKU KOXKHOT 3 podeciii (1. 7 BucHorky (2013)16 KoncynpraTuBHOI
pajiu €BPONECUCHKUX CY/IiB PO BiTHOCHHK MIXK CYIUISIMU Ta aJBOKATAMH).

MeTo10 €TaTTi € JOCIIIKEHHS TUTAaHb BILIMBY NIPOKYPOpa, aABOKATA Ha TiSUTbHICTH CYAy Ta CYALiB.

AHaJii3 nociizkeHHs npodsaemu. [{uckyciiHiM y Teopii, a TaKOXK HA MPAKTHLI € MUTaHHS PABUIIb-
HOT'O TIIyMA4€HHs OLiHHUX HOHATH “‘6naug’, ““‘empyuanns’, 0 € OAHUM 13 KINIOYOBUX Y BUPILICHH] MUTAHHS
PO HEOOXIHICTh BXKUTTS 3aX0/1iB II0/I0 3a0€3MEeUeHHS HE3aJIeKHOCTI CY/IIIB Ta aBTOPUTETY TPABOCY/ IS

AHai3 npakTHKH po3risaay Buiioro pagoro npaBocyans MaTepialiiB 3 MUTaHb HE3AIEKHOCTI CyIIiB
Jla€e BCl MiACTaBH CTBEPAXKYBaTH, IO Y HAyKOBOI Ta MpodeciiHoi IOPUANYHOI CHUIBHOTH HEMAa€ €IUHOI
OYMKH, II0 caMe HEeOoOXiZHO pO3yMITH MiJ IMMHU HOHATTAMH. Ha mpaktuni ne mpu3BOAMTH O TOTO, IO
CyIJi HE 3aBXIU MOBIJOMJIAIOTH PO BUIMAAKH THCKY UM BTPy4YaHb, OCKIIBKH HE PO3IJSAAIOTH iX K TaKi.
HasiBHi i MpOTHIIEKHI CUTYyAIlil, KOJM CY[A/ MOJAI0Th OC3MiACTaBHI MOBIJOMJICHHS PO BTPYYaHHs B iXHIO
JUSITIBHICTD.

[TutaHHs mpo Te, MO came MOTPIOHO PO3MNIAIATH AK “‘eénaue’ uu “‘empyuanns’, HE € TaKUM BXKe
NPOCTUM 1 OJTHO3HAYHUM, SK MOXKE 3JIaTHCS Ha mepiuil morisa. Came y3arajgbHEHHs MPAKTHKH BXUTTS
3axoJiB Buimor panor mpaBocyms moa0 3a0e3leveHHs] He3aleXHOCTI CyIIiB Ta aBTOPUTETY IMpPaBo-
CyJJIs1 IOBUHHO CTATH MiJATPYHTSIM, SIKE IaCTh 3MOTY BUPOOUTH UiTKi KpUTepil MOHSTh “snaus”, “empyuan-
HA”, 38 IKUMU MO’KHA OyJie BIIOKPEMHTH BTPY4YaHHs BiJ iHIIOi (IPaBOMIpHOI Ta HEHAJICHKHOT) TOBEIIHKH.

JisutbHICTE 1 IOBEIIHKA MPOKYpOpa, aJBOKaTa Ta Cy/AJi He MMOBHHHI 3aJIMIIATH CYMHIBIB CTOCOBHO
iXHBOT 00’ EKTHBHOCTI Ta HEYIEPEIKCHOCT!.

OxpiM TOrO, 3a3HayeHi MPOOJIEMU TNPOTATOM OCTAHHIX POKIB MPSIMO YU OINOCEPEJKOBAHO HE
po3risIanics y HayKoBuX Konax. Lle 3yMoBmioe moTpedy B mojanbliux po3poOKax y BKazaHii cdepax ta
CBIIYUTB NPO aKTYaIbHICTh CTATTI.

BukJiiag ocHoBHOro marepiauy. BinnosinHo no Pexomennanii Rec (2000) 19 Komitery MinicTpiB

Pagu €pporu nepkaBaM-dieHaM IMOJO POJI MPOKYPaTypH, aJBOKATYpU B CHCTEMI KpPUMIHAJIHHOTO
npasocyn, siky Komiter MinictpiB Panu €Bpornu yxBanus 6 xoBTHs 2000 poky,IpoKypopH MOBHHHI:

HOBKATH HE3aIEKHICTh 1 HEYNEePEDKEHICTh CyIIiB (HE CTaBUTH Il CYMHIB CYJOBi pillleHHS,

HE MEePEIIKO/PKATH X BUKOHAHHIO);

i Yac CyAOBHX PO3MNISAAIB OyTH 00’ €KTUBHHUMHM 1 ClpaBeUTUBMMH (TapaHTYBaTH, IO CYIy

HaJlaHi PaBOBI JI0Ka3H, SKi HEOOXIIHI /IS CIIpaBeUTUBOTO TpaBocy i) [1].

Po3po0iistoun pekoMeHalii moa0 B3a€EMOBITHOCHH MK CYIUISIMH, IPOKYpOpaMH Ta aJBOKa-

tamu, KoHCynbTaTuBHA pajga €BpONEHCHKUX CYANiB Y BUCHOBKY Ne 12 mono eTuku Ta JeoHTO-

jorii cyamiB Ta npokypopiB (m. 41) 3a3Haumia, MmO IM PEKOMEHIOBAHO YTPHUMYBATHCS Bil

nyOIiYHUX KOMEHTapiB Ta 3asB AJs 3aco0iB MacoBoi iHdopmanii. Buma pama mpasocynas
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aKUEHTYE Ha TOMYy, IIOO Cynai, MPOKypOpH Ta aABOKATH YTPUMYBAJIHCS Bil IMyONidHHX
KOMEHTapiB Ta 3asB I 3aco0iB MacoBoi iH(opmarii. Lle pekomeHq0BaHO IS TOTO, MO0 HE
CTBOPIOBATH BPa)KEHHS NPSMOTO YU OIIOCEPEIKOBAHOIO THCKY Ha CYJ 3 METOIO YXBaJICHHS HUM
CHpaBEeATIMBOIO PIillICHHS, Ta JJIs TOTO, 00 HE NEePEeIIKOIKATH 3IHCHEHHIO IPAaBOCYAS.
3okpema, Ha iM’s1 TonoBH bepesiBcbkoro paiioHHOro cyay Onecbkoi 001acTi HaAidIIoB JUCT 3aCTyI-
HHUKa KepiBHUKA MICLEBOI IPOKYpaTypH. Y HbOMY MiCTHJIACs] BUMOTA HaaTH MOXKJIMBICT O3HAHOMUTHCS 3
MarepiajamMy CIpaBH Ta HaJaTH HAJISKHO 3aCBiUEHI KOMil BCiX MaTepiaiiB KOHKPETHOI IUBIIBHOI CIIPaBH.
Cyn maB oOrpyHTOBaHy BiAIIOBiIb Ha Lie 3BEpHEHHs. ['0y0Ba Cyqy MOBiIIOMHUB, IO OO HOrO CIIy>KOOBOTO
Ka0iHeTy NMpHUXOoJuia MPOKYpOp 1 YIPOIOBXK TPHUBAIOTO 4acy B IpyOiil ¢opmi BUMaramna BHKOHATH IpPO-
XaHHS, 3a3HadyeHe y BuuleHaBeaeHoMy iucTi. Cynas BKazaB Ha HEOOXIIHICTH AOTPUMAaHHS HOPM
3aKOHOJABCTBA Ta 3ayBaXKMB, L0 HE3aKOHHE BTPYYaHHS NMPOKYPATYPU B AiSJIbHICTH CYAY HEAOIYCTHME.
OpHak TPOKYpOp HE pearyBajia Ha II€, IOTPOXKYIOUHM 3BEpHYTHCH IO oOiacHOi mpokypartypu. Ilpo mio
CHTYaLlil0 roJIoBa Cyay noBimomus Buiiy paxy npasocyazs [2].

oo BHIIEHABEIEHOTO BAKJIMBO 3ayBAXKUTH, 110 3T1AHO 3 YUHHUM 3aKOHOJIABCTBOM MPOKYPOP Mae
npaBoO OTpUMYBaTH iH(OpMalilo, Marepiaad Ta iX Komii, OOIpyHTOBYIOUM y CyHAi HasBHI Ul LIbOTO
mijicTaBH, AJIsl TMPEJCTABHUIITBA THTEPECIB JAEPKAaBU Y BU3HAYCHOMY 3aKOHOM MOPSIKY, JOTPUMYIOUYHCH
npodeciiHOl eTUKH.

[IpoTe moBeiHKa MPOKypopa, sKa, MepedyBarodn y CiIy>kKOOBOMY KaOiHETi TOJIOBH CYJy, BUMarasia
BUKOHATH MPOXaHHS, BUCIIOBIIOIOYH MIEBHI MOTPO3H, HE Y3TOKYIOTHCS 3 TIOJIOKEHHAMU 4. 6 cT. 48 3akony
VYkpainu “IIpo cymoyctpiii i ctatyc cyanaiB”, a Takoxx KoHcrtutyuii Ykpainu, ne WaeThcst mpo 000B’ 130K
MOBAKATH HE3AICKHICTh CYJII M HE MOCATaTH Ha Hel.

®opMy 3BEpHEHHS MIPOKYpOpa y cIykKOOBOMY KaOiHETi TOJIOBH Cyly HE MOXHA BBa)KaTu HPHUITYC-
TUMOIO. 32 BUKJIAJICHUMH Y TOBIZOMIJICHHI TOJIOBU CyAy BiOMOCTSIMH TpokKyparypa Onecbkoi o0iacTi
NPU3HAYMIIA CITY>KOOBE PO3CIIiTyBaHHS.

Ha miacraBi pe3y/bTatiB CyK00BOT0 pO3CIIiIyBaHHS MOYKHA JIHTH BUCHOBKY, L0 HE MiATBEPIKEHO
BIIOMOCTEH IPO BTPydYaHHS MHPOKypopa B MISUIBHICTH CyIl IOAO 3MIMCHEHHS NPaBOCYAISA, a TaKOX
MOPYIIEHb MPOKYPOpOM TipodeciiiHoT eTHKH.

Bonnouac, sik moBigoMuina Opecbka o0JlacHa MPOKyparypa, 3a MOBIIOMIICHHSIM roJIoBH bepesiBch-
Koro paiionHoro cyay Ojechkoi 00acTi po3noyaTo KpUMIHAJIBHE MPOBAKCHHS. Y XBAIIOIOYH PIIICHHS
Big 29 rpymus 2020 poxy Ne 3686/0/15-20, Buma paga mpaBoCyis BHPILIHIA BXKHTH 3aXOJH 3 METOIO
3a0e3MeUeHHsT He3aJIe)KHOCTI CYIIIB Ta aBTOPUTETY PABOCY s, 3BepHYTHUCS 110 odicy ['eHepanpHOTrO Mpo-
Kypopa o0 HaJlaHHA iHpOpMallii PO PO3KPUTTS Ta PO3CIILyBaHHS 3JIOYHUHY B IIbOMY KPHUMiHAJIEHOMY
npoBakenHi [3].

3a TppOMa TMOBIIOMIICHHSIMH CYJIiB TIPO BTPpY4YaHHS B IXHIO TisUTbHICTH anBokartiB y 2020 p. Buma
paza mpaBoOCyIJs yXBajlWiia pilIGHHsS MPO BXKUTTA 3aXOAiB Ui 3a0e3ledeHHs] He3aleXHOCTI CyIMiB Ta
aBTOPUTETY mpaBocy s [4].

BaxnBo 3a3HaunTH, IO CYAJI Ta aIBOKATH BIiAIrparoTh Pi3HI poiii B cygoBoMy mpoueci. [Ipore
BHECOK 1 CyJI/IiB, 1 aJJBOKATIB € HEOOXiTHIUM 1 BaXIJIMBUM JUIS TOCSITHEHHS CIIPaBENTUBOTO Ta €(PEKTUBHOTO
pieHHs B ycix cynoBux mporecax [4]. [Ipo ue 3a3HaueHo y n. 4 BucuoBky (2013)16 KoncynbratHBHOT
panu €eBpONerChKUX CYiB PO BiTHOCHHH MK CYAJISIMH Ta aJJBOKaTaMH.

Cyani Ta agBOKAaTH MaroTh OYTH HE3aJIKHUMH ITiJl Yac BHKOHAHHS CBOiX 000B’s3kiB. lls Hesa-
JIeKHICTh 3aTBEp/DKEHA KOJCKCAMU MOBEIIHKK KOXHOI 3 mpodeciii (m. 7 BucuoBky (2013)16 Kowcyib-
TATHBHOI paJiii EBPONEHCHKHUX CYIIB PO BIAHOCHHH MiX CYAISIMH Ta aBokatam) [6].

3ayBa)xuMO, 110, 3riHO i3 3akoHoM YKpainu “IIpo axBokaTypy Ta agBOKAaTChKY AisUIbHICTE” (CT. 2),
aZiBOKaTypa YKpaiHu — HeZep>KaBHUM caMOBPSAHUI 1HCTUTYT, 110 3a0e3nedye 3A1MCHEHHS 3aXUCTy, Mpea-
CTaBHUIITBA Ta HAJaHHs IHIIMX BUJIB ITPABOBOI JIOMIOMOTH Ha MpodeciiiHiil OCHOBI. A TakoXX CaMOCTiHHO
BUPILIYy€E NUTAHHS OpraHi3auii Ta AiSIbHOCTI aJBOKATYPH Yy BU3HAYCHOMY 3aKOHOM IOPSAAKY. AJABOKaTypa
VYkpainu — 11e BCi aBOKaTH YKpAiHH, Ki MatOTh ITPABO 311HCHIOBATH aJIBOKATCHKY IisUTBHICTH [5].

61



Haszap I'oancekuii

Sk BusHavawTh I[IpaBuia amBokatchbkoi etuku (cT. 7), y CBOIil mpodeciiiHiii MisUIbHOCTI aJBOKAT
MOBHUHEH:

BUKOPUCTOBYBATH BCi CBO1 3HaHHS Ta MpodeciiHy MaHCTEpPHICTh AJSl HAJIEKHOIO 3aXUCTY |
NPEICTaBHUIITBA MTPAB Ta 3aKOHHUX 1HTEPECIB KIII€HTA;
JOTPUMYBATHUCh YNHHOTO 3aKOHO/IABCTBA Y KpaiHH;
CIpUSITH YTBEP/UKCHHIO Ta MPaKTHYHIM peami3amii TpPUHIMIIB BEPXOBEHCTBA TIpaBa Ta
3aKOHHOCTI.

Boanouac agBokar He Ma€ mpasa:
JaBaTH KJIIE€HTY MOPaaH, sIKi CBIJOMO CHPSMOBAHI HA MOJETIIECHHS] BUMHEHHS IPABONOPYIICHb,
a0o0 B iHIIMIA CIIOCIO YMHUCHO CIIPUSTH 1X BYMHEHHIO HOTO KIIIEHTOM a00 1HIIMMH 0CO0aMH,;
y cBOill mpodeciiiHii AisIBHOCTI BAABAaTUCS 10 3ac00iB Ta METOMIB, fKi CylnepeyaTb YNHHOMY
3aKOHOAABCTBY a0 IIpaBuiam agBOKaTChKOI eTHKH [6].

Jo Bumioi pagu mpaBocyans HaIiHIDIO MOBIMOMIICHHS CyAniB KWiBCHKOTO amemsiiifHOTO cymy.
Bonu moBimomisun, 1o mif Yac CyZOBOTO 3acifaHHS agBOKAT IiJ03PIOBAHOTO 3asBUB. AKIIO PO3IIISA
anenaniiHoi ckapru Oyze BiIKIa/IeHO Ha IMi3HINTy AaTy, TO BiH, a TAKOX 1HIII MPUCYTHI B 3aJIi 3aCiJaHHS
ocoOM HE TMOKUHYTH 3aJI CYIOBOTO 3acijaHHs. BijgbpHI ciyxadi, NMPUCYTHI B CyIOBOMY 3acilaHHI,
MiATPUMANIM TO3HUIlII0 aJBOKaTa. BHACHIOK LBOTO HPUCYTHI Yy 3aJli CYJOBOI'O 3acilaHHS OCOOM II'SITh
TOJIMH TIOCHIIb HE BHXOIWIH 13 3aly CyIoBOro 3acimaHus. 11l00 3BIIBHUTH 3ail CyIOBOIO 3acilaHHS i
HiATPUMATH IPOMaJICEKHN TIOPSIOK, Cy/ OyB 3MYIICHHI 3aTyYUTH MPAI[iBHUKIB IPABOOXOPOHHUX OPraHiB.
Ockinbku HE BJANOCs 3BUIBHUTH 3a CYJOBOTO 3acifiaHHs, I CTajlO0 OCHOBHOIO MEPEIIKOIO IS
PO3TJISAY 1HIINX aneNsmiiHuX MPOBAHKEHb, SIKi OyJIM Mpu3HaueHi 10 po3riaay. KpiM 1poro, BHICONUcaHi
MoJIii CIIPUYMHWIN TOIIKO/PKEHHST MaliHa Cya1y — MeOJIiB, a TaKOX TEXHIYHHMX MPHCTPOIB. SK 3a3Haydaiu
aBTOPH TOBIIOMJICHHS, HaJicaaHoro 1o Buioi paau npaBocyis, aaBoKaT 3aCTOCOBYBAB 3aCO0M 1 METOIH,
100 BIUIMHYTH Ha CyJ IiJ 4ac anejsAliifHOro mpoBajpKEeHHS. 30KpeMa, HaJaBaB BKa3iBKU I'OJIOBYIOYOMY
CyIJl IIOM0 OpraHizalfii amejsaiifHOro po3risidy, Y CBOiM HPOMOBI JIOMYyCKaB BUCIIOBIIOBAHHS, SKi
3HAYHOIO MipOI0 MiI0YPIOBAJH BIJIbHHUX CITyXadiB, IPUCYTHIX Y 3aJli Cy/y, 10 HEIIPaBOMIPHOI TIOBEiHKH.

BonaHouac, sik 3a3Ha4ajiy y HOBiIOMJICHHI, HajiciaHoMy 10 Buioi pagu npaBocymns, cyai Kuiech-
KOTO amnelsifHoro cymy, MiJl 4ac HACTYIHOTO CYIOBOTO 3aciJlaHHs, MicJs IMPOTOJIONICHHS CYIOBOTO
pillleHHs, aJBOKAT TOBOJUBCS HECTPUMAHO Ta HEKOPEKTHO. 30KpeMa, BiH HETAKTOBHO BUCIIOBIIIOBABCS SIK
Ha ajpecy CyJUIiB, sIKi YXBaIWJIH CyJOBE DIllIEHHS, TaK 1 Ha ajpecy MPOKYpOpiB, siKi Opaln y4acTh y
npoBakeHHI. O0pasu Ha aJpecy Cy/UIiB 1 MPOKYpOpiB BUCIOBHIM 1 BUIBHI Cilyxadi, IPUCYTHI y 3aii
cynoBoro 3aciganns. Lle 3acBiguye Bineo3anuc Buieonucanux noxdin. Ompasy Toro  JHS el Bijeo3anuc
OyJ10 mOMIUPEHO y 3acobax MacoBoi iH(opMallii, 30KkpeMa Ha IHTEpHET-pecypcax, a TaKOXK y COIllaIbHUX
Mepekax, 1 Horo Majia 3MOry MeperisiIaTd HeoOMeXeHa KiJIbKiCTh 0¢i0.

OCKUJIbKY IPUCYTHI B CYJIOBOMY 3acilaHHI OCOOH ¥ aqBOKAT BUCJIOBIIOBAIIM ITOTPO3H, 3BUHYBAUCHHS
Ta KPUTUYHI 3ayBa)K€HHS y MPHUCYTHOCTI NMPEICTaBHHUKIB 3ac00iB MacoBoi iH(opmMarii, To, SK BBaKalOTh
cyani KuiBcbkoro amemsuiiiHoro cyny, 1€ 3acBiidye BUSB HEMOBAard A0 CyLy, € IPOSIBOM THUCKY Ha CYA 3
METOI0 HOT0 JUCKpeAnTALlii.

[lepeBipka BHsBMIA, IIO 32 BKa3aHUMHU HOAISIMU A0 €IMHOTO PEECTPY AOCYAOBUX PO3CIiTyBaHb
OyJ10 BHECEHO BiIOMOCTI 3a O3HAaKaMH BUMHECHHs KPHMIiHAIBHOTO MpaBomopyiieHHs (3rixHo i3 4. 1 ct. 376
KpuminanbHOTo KoJeKkcy YKpaiHn).

Bumia paga mpaBocyans 3BepHysIack a0 odicy I'eHepaabHOTO MpoKypopa MIoAo HagaHHs iH(popMarii
PO PO3KPUTTSI Ta PO3CIiAyBaHHS 3JI0YMHY B I[bOMY KPHMiHAJIbHOMY MpOBa/pKCHHI (pitneHHs Bix 23
kBiTHs 2020 poky Ne 1049/0/15-20) [7].

BaxumBo 3ayBakuTH, 1o 3rinHo i3 KOHBEHWi€0 Mpo 3aXMCT MpaB JIIOAWHU 1 OCHOBOIIOJIOXHHX
cBo6ox (4. 1 cr. 10) koxeH Mae mpaBo Ha CBOOOLY BHpaxkeHHs morsiaiB. Lle mpaBo Ha cBOOOIY BHpa-
KEHHS TOIJISIOIB OXOIUIIOE CBOOOAY JOTPUMYBATHCS CBOIX MOIJIINIB, OJEpXYyBaTH 1 mepeaaBaTH
indopmartiro Ta izei 6e3 BTpydaHHs OpPraHiB JepyKaBHOI BIaM i HE3aJISKHO Bij KOpAOHiB [8].
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AJIBOKaTH TaKOXX MarOTh MPaBO Ha CBOOOAY BUpaXeHHsS morisiniB. OnmHak, i3 ypaxyBaHHSAM IXHBOI
npodecii, € nmeBHI 0OMexeHHA Ha iXHIO MyOmiyHy noseniHky. [lyOmiuHa moBeaiHka agBokara Mae OyTu
CTPUMAHOIO, YECHOIO Ta T1IHOIO.

Sk BBaxkae €BpoOIEHCHKUI Cy[ 3 TIPaB JIIOJMHU, MEKi CBOOOIN BUPAXKEHHS MOIJISAIB MO0 CyI0BOT
BJIQ/IM JUTSI aJIBOKATIB € 3HAYHO BY)KYMMH, HIX y TIPEACTaBHUKIB 3ac00iB MacoBoi iH(opmarii. Sk npukman
HaBOZSATH pilleHHs1 €BPONEHCHKOro Cydy 3 MpaB JIOAMHU Yy crpasi “Amixanakioae npotu Monnosu” Bix
23 6epesns 2004 poky [9].

IOpucr i ronosa Crinku aaBokatie PecnyOniku Monnosu, sikuii OyB 3assBHUKOM Y CIIpaBi, KOJH
KonctuTyniiinuii cyn yxBanuB pillleHHS OpO Te, 0 HOPMH 3aKOHOAABCTBA MPO OOOB’S3KOBE WICHCTBO
aJIBOKATIB Y MOJIIaBCHKOMY COI031 8JIBOKATIB € HEKOHCTUTYLIHHUMH, HE TIOTO/HKYIOUYHCH 13 IIUM PIllIEHHSM,
JaB y TtenedoHHIH PO3MOBI IHTEpPB’I0 XypHamicToBi. Marepian Ha miAcTaBi LBOro iHTEPB’i0 OyIo
omyOIiKOBaHO y ra3eTi. Y razeTHOMY MaTepiaii fuutocs npo Te, mo “3aBasku pimenHio KoHcTUTyniiHOro
CyIy B CHCTEMi aJBOKAaTypH 3alaHye IIOBHA aHApXisl... Y [[bOMY 3B’s3Ky BUHMKA€ 3aIIUTAHHS. a Y1 KOHCTH-
tymiitanM € Koucturymiitauii cyn?... Jns cynnie mongaBcekoro KoncrutyiiiHoro cyn €Bporneichruit
Cy[ 3 TIpaB JIIOJUHU HE € aBTOpUTeTOM . KOHCTUTYLIMHUI cyl TpaKkTyBaB L€ SIK BUSB HEMOBArk 10 HBOTO 1
NPUIHSB PillIEHHS PO HAKJIAJCHHS aIMIHICTPaTUBHOTO MTpady.

He moromxyrounch i3 pillieHHsIM, 3assBHUK 3BEPHYBCSI 10 €BpOINEHCHKOTO CyAy 3 TpaB JIIOJUHU.
Opucrt i ronora Crinku anBokatiB PecniyOniku MoJoBu K 3assBHHK 3a3HayaB, [0 HAK/IaJIcHE HA HHOTO
CTSITHEHHS Y (QOpMi aJMiHICTpaTUBHOrO ITpady € HEOOTPYHTOBAHMM BTPYYaHHSM Yy HOTO IMpaBO Ha
cBoOoay BupaxkeHHs norpiaiB. [l{omo mporo €Bponelichbkuil cya 3 MpaB JIOAWHUA 3ayBakKWB, IO, 3Ba-
JKAF0UW Ha 0COOJIMBHI CTATYC, aJIBOKATH € MOCEPEIHUKAMHU MK CYCIUTLCTBOM 1 cy/laMH. AJIBOKaTH MarOTh
npaBo MyOJIIYHO KOMEHTYBATH TMPOIEC 3ICHEHHS PaBOCY /IS, IPOTe TXHS KPUTHKA HE MOXKE BUXOIUTH
3a IEBHI MEXI.

€BpOMNENChKHI CYJl 3 TPaB JIIOJWHU 3ayBayKUB, 110, 3BaXKAIOUM Ha FOPUIAMYHY MIATOTOBKY 1 mpode-
CIHHMI J0CBIJl 3asIBHUKA, BIH MIr miepea0adnTH, 110 Ha HOro BUCIIOBIIOBAHHS MOIIUPIOETHCS Tist Komekcy
KOHCTHTYILIIHHOT I0pUCIUKIIT MOJIIOBH.

€Bporeiicbkuil ¢yl 3 paB JIIOJAMHU BUCHYBaB, [0 BTPYYaHHS y MPaBO 3asiBHUKA OyJI0 BUIpaBIaHE
HEOOXIHICTIO 3a0€3MeUUTH aBTOPUTET 1 HeymepeKeHicTh mpaBocynas (3riauo 3 m. 2 ct. 10 Konsenii).
BopHouac 3ayBakuB, 110 BHCJIOBIIOBAHHS 3asBHHKA “MOXYTh OyTH KBallipiKOBaHi SK MPOSIB AESKOI
HeroBaru 10 KoHCTUTYIIHHOTO cy 1y B 3B’s3KY 3 IPUUHSATHM HUM PIIICHHSM, OJIHAK X HE MOJKHA BBaXKaTu
Hi CepHO3HMMH, Hi 00pa3IMBUMHU CTOCOBHO cynaiB Koncrutyiitinoro cyny”. Ilpeca monana indopmariito,
MOCUJIAIOYHMCh Ha BHCJIOBIIIOBAHHS 3asgBHMKA. 3rOZOM ii YacTHHY 3afBHUK CIIPOCTYBaB. SIK 3a3HauuB
€BpoMneNchKHii Cy/1 3 TIPaB JIFOJAWHH, 3asBHUK HE MOXKE BIIIIOBIIaTH 3a BCE, HAIPYKOBAHE B ra3eTi.

Baprto akneHTyBaTH Ha Ba)KJIMBOCTI BHCHOBKIB €BpPOIEHCHKOrO CYIy 3 MpaB JIIOJAWHU TPO Te, IO,
myOJITYHO KOMEHTYIOUH 3/11HCHEHHS IPaBOCY/1s1, aIBOKATH IIOBUHHI JOTPUMYBATHCh!

BU3HAUEHUX MEX JIOMYyCTUMOT KPUTHKH;
OanaHcy iHTepeciB (IpaBa rpOMaJChKOCTI HA OTPUMaHHs iH(POPMAILil, BUMOT HAJIEKHOTO 3/ilC-
HEHHSI IPABOCYIA 1 3aXUCTy TigHOCTI agBokatis) [10].

o Buioi pagu nmpaBocyiis HaIiHIIIO TOBIQOMIICHHS Cyai JlapHUIIBKOTO paifoHHOTO Cyay MicTa
Kuesa. Y HbOMY cyn/isl IbOTO PaiOHHOTO CY/Ty TIOBIZIOMIISIB TIPO BTPYYaHHsI B HOTO AisIbHICT. Buia paga
MIPABOCY/I/s, TIEPEBIPSIFOUM 11 MOBIJOMJICHHS, BUSBHJIA, 1110, TepeOyBalyy y MpUMilieHHI JIapHUIIBKOTO
paiionHoro cynay micra Kuepa, aBOKaTH MiI03PIOBAHOIO BHCJIOBIIIOBAIN OOYPEHHS IIOJ0 PILICHHS PO
TIPUBIJI IMiJIO3PIOBAHOTO, SIKE IPUUHSB CIIAUUI cyns. SIK 3a3HaYMB Cy/AJIs, aJBOKATH TIOBOIUIIUCS 3yXBaJlo
Ta Tpy0O, Ha 3ayBakeHHs TpariBHUKIB Ciy’)kOM CyZOBOi OXOpOHHM Ta amapary cyly He pearyBajid, y
rpy0iit, 00pa3nuBiii, MPUHU3IHBINA (OPMI 3BEpTAUCS J0 HUX, 3MIHHSIN rajac y npuMinieHHi cyny. Komu
a/IBOKAT MOMITHB, IO TIOMIYHUIL cy/i (iKcye iXHIO HEHAJIeKHY MOBEIIHKY Ha MOOUTBHUI TenedoH, To
HamaraBcs 3a4MHUTH ii B KaOiHeTi. Cyqasi caMOCTIHHO Hamarajacs NpUIMHUTH Tajgac. OIHaK aJBOKATH
MPOJIOBXKYBAJH i1 0OpaskaTH, 003UBAIIU TIOTBOPOIO, TIOTPOXKYBAIIM 3BIIBHUTH 11 3 IIOCA U, BUCIOBIIOBAIHACS
y rpy0iid, mpuHU3NUBIH Gopmi mozpo i 30BHImIHOCTI, KBamidikamii. OnuH 13 aIBOKATIB 3ayBaKUB, IO
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BUKOPHCTAE CBOi OCOOMCTI 3HAHOMCTBa 3 METOK0 BXKUTTS YCIX 3aXOJiB JUIs il HEraHOTO 3BIJILHEHHS 3
10CaJIy, a IHIIUI aJBOKAT CKa3aB Ha ii agpecy: “To0i rammnk”. BogHouac B iHTepHETI 0YJI0 OIPUITFOAHECHO
BiJ€03aIuc ONMMCaHUX OIi.

Posrnsnaroun me moBimomiieHHs cynai JlapHuiibkoro paiionHoro cyay micta Kuepa, Buina pana
npaBocyans y cBoemy pimnenti Bin 15 Bepecus 2020 poky Ne 2623/0/15-20 3Bepuysace 10 Ksamidika-
LIHHO-IMCLUILTIHAPHOT KOMIcCii anBokaTypu Micta KueBa, 100 BKUTH 3aX0JiB MO0 HEIOMYIICHHS aJ1BO-
KaTaMH [, sIKi MOKHA PO3TJISIIATH SIK BTPYYaHHS B AisUTBHICT CYJUII 1010 3MiHCHEHHS paBocynist [11].

Sx BusHaueHo 3akoHoM Ykpainu “IIpo aaBokaTypy Ta aIBOKAaTChKy IisSUIBHICTB, aJBOKATCHKUI
3aIUT — MMCHMOBE 3BEPHEHHS aJBOKAaTa 10 OpraHy ACP)KaBHOI BIagH, OpraHy MiCIIEBOTO CaMOBPSILyBaHHS,
iX MOCaJ0BHX Ta CIIY)KOOBHX 0CI0, MiMPUEMCTB, YCTAHOB i opraHizariiii (He3a1exHO Bix popMu BIACHOCTI
Ta MiIIOPSAAKYBaHHs), TPOMAJCEKUX 00’ €IHAHb MPO HaJaHHs iH(POPMAIIii, KOl JOKYMEHTIB, sKi aJIBO-
KaTOBi HEOOXi/HI, 1100 HAJATH NPABOBY AOMOMOTY KitieHTOBi (4. 1 cT. 24 3akony Ykpainu “TIpo agBoka-
TYpy Ta aIBOKATChKY AisuibHICTS”) [12].

BinmosinHo 1o IpaBui anBokaTchkoi eTukH (CT. 25) aqBOKAT HE Mae MpaBa;

BUKOHYIOYH JIOPYYCHHS KJIi€HTa, BUKOPHCTOBYBAaTH HE3aKOHHI Ta HEETH4YHi 3acobu (30Kpema
CIIOHYKATH CBIiJIKiB JI0 HAIaHHS 3aBiIOMO HEMPABIAMBUX [TOKA3aHb);

3aCTOCOBYBaTH MOrPO3H, MIAHTAXX YK 1HINI MPOTU3AKOHHI METOAW THCKY Ha HPOTHUIICKHY
CTOPOHY YH CBIJIKIB,;

BHKOPHCTOBYBATH BIAacHi 3B i3k (4M 0COONMBHI cTaryc), mob mpsMo abo OmocepeaKoBaHO
BIUIMBATH Ha Cy[l YU iHIIUHA OpraH,

BUKOPHUCTOBYBaTH iH(OpMaIlifo, OTPUMaHy BiJl KOJHUIIHBOTO KJIi€HTa, KOH(IIEHUIHHICTD SKOI
OXOPOHSIETHCS 3aKOHOM,

BUKOPHCTOBYBATH 1HIIN 3acO0M, IO HE BIANOBIIAIOTh YNHHOMY 3aKOHOJABCTBY a0o IIpaBuiam
asBOKaTchkoi etk [13].

Cynni Kacaniiinoro rocnomapcbkoro cyny y ckiani BepxoBnoro Cyay moBimomunu Bumy panmy
NpaBoCynsl PO HAAXOMKEHHsS aIBOKATCHKUX 3alMTIB NMPEICTaBHUKA OMHI€] 13 CTOPIH y copasi, L0
nepeOyBae y ix npoBa/keHHI. Ha mifgcTaBi alBOKaTChKUX 3alUTIB CyJJi 3°SICYBaJlM, IO MOPYLICH] y HUX
NUTaHHS HE CTOCYBaIuCh iH(opMmamii, sSka HeoOXimTHa agBOKaTy AJs HaJaHHS NPaBOBOI IOMOMOTHU
KJIIEHTOBI, Ta IO 1€ MOXKHA PO3IJISLIATH SK MPOSB HEMOBarv 10 HUX. BomHowac me MoXe 3acBindyBaTu
HaMaraHHs aJIBOKaTa y TaKUi croci0 BIUTMHYTH Ha iXHIO JisUTBHICTB OO 3A1MCHEHHS MPaBOCY L.

Po3rnsgnyBin 3anuty, sika MoJaB aJBOKaT, 3’ CYBaJH, 110 3alMTAaHHS, SKi BIH CTaBUB CYAIsIM, Oyiau
HEOOTPYHTOBAaHMMH MiJO3paMH HPO BTPYYaHHSA Yy IXHIO AiSUIBHICTH MiA 9ac PO3INIALY CIPaBH CTOCOBHO
1HIIKX 0ci0, 30KpeMa LI0A0 HAAXOPKEHHS J0 CyLy 3BepHEHb mocagoBux ocid Bepxosnoi Pagu Ykpainy,
Kab6inery MinictpiB Ykpainu Tomo, HaJaHHs NPaBoBOi OLIHKH, iH(GOPMALIHUX JHCTIB, y3aralbHeHb Ha
MiATBEPHKEHHS MPaBOBOi MO3MLIT, 3BEPHEHHS IO CYAIIB PI3HUX OCi0 3 METOI0 YTOUHEHHA iH(opmamii
10710 cTaii po3risiAy CIpaBd, 0OrOBOPEHHS CYNEepeUwIMBUX MOMEHTIB Y CIIPaBi.

B angBokarcekux 3amuTax HIIOCS HPO T€, IO IX MeTa — HaJaTH KJII€HTOBI IPaBOBY AOIOMOTY, a
TaKO HE JOMYCTUTU BTPYYaHHS 1HIIUX 0ci0 y po3risin cnpasu. OfHAK Taki 3aMUTH HE MOXKHA PO3IIISIATH
SIK METOJ] 3aXHMCTy iHTepeciB Kili€eHTa y chpasi. BogHouac iX Mo)kHa XapakTepu3yBaTH SIK BUSIB HEMOBAr
O CyImiB, HaMaraHHs aJBOKAaTa BIUIMHYTH Ha IXHIO AISUIBHICTH y cIIOCiO, SIKMM BU3HAYEHUH YMHHUM
3aKOHOJABCTBOM.

Skmio B agBOKaTa BUHUK CYMHIB IOJO BiJICYTHOCTI Y CYAJMIB Mifl 9ac PO3TIISANY CIIPaBU 3alliKaB-
JICHOCTI, YIEepPEeIKEHOCTI, TO BiH Ma€ NMPaBO 3asBUTH iM BiABiJ, AKUH NOBMHEH OyTH PO3IJISHYTHH BiAmo-
BiJTHO JT0 BU3HAYEHOI 3aKOHO/IaBCTBOM TIPOLIEAYPH.

PosrnsHyBIIM agBOKaTChKi 3amuTH, Buia paga npaBocyzs 3’acyBana, 1Mo aJBOKAT JisSB HE BiJIO-
BigHO 10 [IpaBui1 agBOKAaTChKOI eTHKH. Ile HeraTMBHO BILUIMHYJIO Ha aBTOPHUTET IpaBocyis. Buia pama
npasocyast 20 ceprast 2020 poky yxBanuna pimenns Ne 2443/0/15-20, 3sepuysuiuch 1o KsanidikamiiiHo-
JUCIMITLTIHAPHOT KOoMicii agBokaTypu Micta Kuepa 1mo/10 NpUTSATHEHHS 0 BiAMOBIAAJBHOCTI aJBOKaTa 3a
BUMHEHI HUM 1ii [14].
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BucnoBoxu. locniauBimm 3a3HayeHy npoOjeMaTHKy, MU AIMIUTM IO BUCHOBKY PO Te, IO CaMe
nuTaHHs “‘enaugy”’, “‘empyuannsa’ y NiSNBbHICTD Cy[IB HE € TAKUM IIPOCTHM 1 OJHO3HAYHHM, SIK MOXE 371a-
TUCSI Ha mepumid morisi. BnacHe, ToMy y3araJbHEHHS NPakTHKH BXHTTS 3axoAiB Bumoro panoro
NpaBoCyIs 100 3a0e3NeueHHs HEe3aJIeKHOCTI CYAliB Ta aBTOPUTETY NPaBOCYIAs MOBHHHO CTaTH Mif-
IPYHTAM, SIK€ AAaCTh 3MOTY BUPOOMTH YiTKi KpUTEpii MOHATTS, 32 SIKUMU MOXXKHA OyJe BiIOKPEMHTH BTPY-
YaHHsI Bijl iHIIOI (TPaBOMIPHOI Ta HEHAJIEXKHOT) TOBEIIHKH.

OxpiM TOrO, 3a3HayeHi NpPOOJIEMU NPOTATOM OCTAHHIX POKIB MPSIMO YM OIOCEPEAKOBAHO HE
posrisganics y HayKoBUX Konax. Lle 3ymoBiioe moTpedy B mojanblIuX po3poOKax y BKazaHii cdepax Ta

CBIAYUTD NPO IXHIO AKTYaIbHICTb.
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INACCEPTABILITY OF INFLUENCE BY PROSECUTORS AND LAWYERS
ON THE ACTIVITIES OF JUDGES

Prosecutors and lawyers, whose work involves ensuring the application of the law and, at the
same time, diligently respecting court decisions, the enforcement of which is often their duty, must
protect the right to appeal during their execution. It is clear that the reverse is also true: judges must
respect prosecutors as representatives of these professional bodies and not interfere with the
performance of their duties. According to Article 124 of the Constitution of Ukraine, judicial decisions
are binding throughout the territory of Ukraine and are therefore considered lawful until they are
annulled in appellate or cassation order or reviewed by a competent court in another manner
prescribed by procedural law, within the proceedings in which they were made. This rule can be
characterized as the presumption of legality of judicial decisions. It is an important guarantee of the
independence of judges in making decisions.

From this constitutional provision, it follows that the exclusive right to verify the legality and
justification of judicial decisions belongs to the respective court, as defined in accordance with
procedural legislation. Challenging judicial decisions, the activity of courts and judges regarding the
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consideration and resolution of cases outside the procedure provided by procedural law, is not allowed.
The term “judicial decision” should also be understood to include the court’s verdict, ruling, or
decision. The requirement of legality means the court’s compliance with norms of substantive and
procedural law. Procedural law norms are considered violated if the consideration and resolution of the
case were carried out by an unauthorized court. A judicial decision is deemed justified if it is made by
the court based on circumstances in the legal case that are fully and comprehensively clarified based on
evidence examined by the court.

Therefore, the issuance of a justified judicial decision is contingent upon how effectively the court
determined the subject of the judicial review, the subject of proof, and adhered to the entire set of rules
regulating the procedural order of gathering, examining, and evaluating evidence. A just judicial
decision must also be properly motivated. The right to a fair trial, guaranteed by Article 6 of the
Convention for the Protection of Human Rights and Fundamental Freedoms regarding the role of the
prosecution in the criminal justice system, adopted by the Committee of Ministers, includes the right to
a judicial decision that is properly motivated. Typically, a motivated judicial decision is one with a
proper and comprehensive statement of the reasoning part in its text. It is necessary to distinguish two
main directions of interaction between judges and prosecutors. On one hand, there are relations
between judges and prosecutors arising from procedural principles and rules, which directly affect the
effectiveness and quality of justice. In Opinion No. 11(2008) on the quality of judicial decisions, the
Consultative Council of European Judges indicates that the standards of quality of judicial decisions
directly depend on the interaction of various participants in the judicial process. On the other hand,
there are relations arising from the professional behavior of judges and prosecutors, involving mutual
respect for each other's tasks and constructive dialogue between judges and prosecutors, as well as
lawyers.

The rule of prosecutorial ethics established in this article is aimed at maintaining the authority of
justice, ensuring respect for the independence of judges, and according to paragraph 8 of part 1 of
Article 3 of the Law of Ukraine “On the Prosecutor’s Office”, it is one of the principles of the
prosecutor’s office’s functioning. At the same time, prosecutors should not publicly defend the
justification of court decisions. Public statements or comments are considered those made during the
performance of one’s duties or using an official position, as well as with the awareness of the possibility
of their publication in the press, broadcast on radio, television, or using other mass media; disseminated
on the Internet or using other means of telecommunication; presented in assessments, statements, letters
addressed to other persons; announced in public speeches, etc. Prosecutors are prohibited from publicly
expressing, in the presence of others, any doubts about the justice of judicial decisions outside the
procedure for their appeal, including through their behavior (non-verbally). Likewise, the justice of a
judicial decision should be assessed by the prosecutor exclusively in the context of its legality and
adherence to the decision-making procedure.

Furthermore, interference or any influence in cases or in a manner not provided by law on the
activities of judges, including through public statements regarding their decisions, actions, or inactions,
in the absence of signs of administrative or criminal offenses, is a separate ground for the disciplinary
responsibility of prosecutors (paragraph 8 of part 1 of Article 43 of the Law of Ukraine “On the
Prosecutor’s Office”). Even if a prosecutor identifies what he believes to be a knowingly unjust judicial
decision, i. e., signs of a criminal offense committed by a judge as provided by Article 375 of the
Criminal Code of Ukraine, public statements about it would also be unethical as it would undermine the
authority of the judiciary as a whole. Judges and lawyers must be independent in the performance of
their duties. This independence is affirmed by the Codes of Conduct for each profession (paragraph 7 of
Opinion (2013)16 of the Consultative Council of European Judges on the relations between judges and
lawyers).

Key words: The High Council of Justice; influence; interference; prosecutor; lawyer; court;
judge; justice; responsibility; judicial decision; prosecutorial ethics; legal ethics; judicial process.

67



