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Y craTTi npoanaJii3oBaHo NpaBoBi KoHUenuii neporauii, abporauii Ta Hyaigikaumii, ski €
iIHCTpyMeHTaMM [JIsl Pery;il0OBaHHSl BiAHOCHMH Yy CYCHIJILCTBI Ta MI)KHAPOJHUX BiIHOCHUHAX.
Buznaueno, o Aeporauisi 03Ha4a€ YaCTKOBe CKACYBaHHSI 3aKOHY 200 i{0ro 0KpeMHX M0JI0KeHb
3 METOK THMYAacOBOI0 BiICTyny Bia 3000B’si3aHb NiJ yac HaA3BU4YaHUX cuTyauiii. Ilpuxnagu
Aeporaunii BKJIOYAaIOTh Ail YKpaiHu mia yac 30poiiHoi arpecii 3 0oky pociiicbkoi ¢enepanii Ta
3aX0aM €BpomneichbKUX Kpain mig wac mangemii COVID-19. Aéporauin (a6oJiuisi) osnauae
ckacyBaHHs 2060 3MiHYy 3acTapijioro 3akony 4m yroau. Lleil Tepmin Mae KopiHHS B pUMCbKOMY
npaei, aAe icHyBaju pi3Hi ¢gopmu adporauii. 3 yacom adporauisi eBOJTIOIIOHYBaJIA 10 IOPUAUY-
HOI0 iHCTPYMEHTY, 10 Ja€ 3MOrY YpPA/iaM CKACOBYBATH 3acTapiji 3aKoHH a00 BHOCUTH 3MIiHU
0e3 moTpedu 30epekeHHs 3aCTOCYBaHHS NMonepeaHboi Hopmu. Cy4yacHi 3acTocyBaHHs adporamii
BKJIIOYAIOTh KPHUMiHAJILHO-TIpOLeCyalbHEe 3aKOHOJABCTBO, /e MOKJIMBe 3aKPUTTH MPOBa-
J7KeHHs1 y pa3i HemiATBepAkeHHs] 00BHHYBadeHb, a TAKOK Mi’KHAPOJAHI MpouUeAypH, AK-OT
NMOMMJIYBAHHA 200 aMHICTifl, 10 103BOJIAIOTH 3BIJILHATH 3acy1KEeHUX 0e3 CKaCyBaHHA BHPOKY.
BcranoBiieHo, 1110 NOHATTA “HyJidikanis” BUKOPUCTOBYEThCA SIK Y NMPAaBOBill Tak i B eKOHO-
MiuHiii cdepax, i 03HaUa€ M030aBIeHHS JOKYMEHTIB IOPUIAMYHOI CUJIU 200 BU3HAHHA HIHHMX
nanepis HeAilicHuMu. Po3rasaaerbes icTopuyHa npakTukKa Hy Jdiikanii, moYuHa04u Bix yTBO-
peHHs KoH(enepanii MBHiYHOAMEPHKAHCHLKHUX IITATIB, CIPO0 yKJIaJeHHS HOBOIO COIO3HOIO
norosopy mix pecmydaikamu CPCP y 1991 poui Ta BizueHTpoBHX TeHaeHLili y €BponelicbkoMy
Coro3i. Y cydyacHuX ymMoBax, fiK IOKa3ye NMPHUKJIAL YKpaiHu 3 pociero, HyJidikanist 10rosopis
MO3Ke CJIYTYBaTH 3aXHCTOM HalliOHAJILHMX iHTepeciB y BiANOBi/Ib HA 30BHIIIHI BUKIHKH.

3po0JieHO BHCHOBOK, IO Ii NMPaBOBi MeXaHi3MH BaM/IMBI /UIA 3a0e3NeYeHHs NMPaBOBOI
cTA0IBHOCTI Ta aJaNITHBHOCTI, I03BOJISIIOYH pearyBaTi Ha HaA3BH4aiiHi cUTyalii Ta cycnmiibHi
BHUKJINKH 0e3 MOPYLICHHs] OCHOBHHX NPaB i CBO00OA rpoMa/isiH.
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[ocTranoBka npodjaemu. OAHUM i3 MEPUIMX METOIIB PETYJIIOBaHHS CYCHUIBHMX BiIHOCHH, KU
iCHYBaB SIK J10 TIOSIBH AC€P>KaBH, TaK 1 MicJsl, € METOA BUKOPUCTAHHS MIPABOBUX 3a00pOH Ta oOMexeHb. Bu-
KOpUCTaHHS 3a00pOH Ta 0OMEXEHb MOYanoch y GopMi coLialibHOI HOPMH, SIKa 10 MOSIBU MOHATTS IIpaBa
peryJiroBalia BiTHOCHHHU Y CyCIUIBCTBI, Y TOMY YHCIII BKa3yBajla Ha paBa Ta 000B’sI3KU Cy0’ €KTiB BiIHOCHH.
Sk npuknan nopeyHo HaBecTH cioBa [xona JIokka mpo Te, 110 JI0ANHA B JOACP>KaBHOMY CYCIIJILCTBI MOXKE
PO3IOPSAKATUCS CBOEIO OCOOHMCTICTIO, BIACHICTIO Ta CBOOOAOIO JIMILE B MEXax, BCTAHOBJICHUX BiJINOBiM-
HUMH 3a00pOHaMHM, OCHOBHOIO 3 AIKHMX € 3a00pOHa MOPYILIEHHS MpaB Ta cBoOON iHIMX iHAMBiAIB. L 3a60-
poHa sBJsie co00K0 “3aKOH MPUPOAU”, SKUM “KepyeTbcs NMPUPOAHUI CTaH i SIKUM € 0OOB’SI3KOBUM ISt
KO>KHOTO”.

Ane Bce X , aHAJII3YIOUM Cy4yacHy IOpDUAMYHY JITEpaTypy, MOXHa AIHTH BHUCHOBKY, LIO HAaBiTh
CHOTOZHILIHI HEMa€e YiTKOrO PO3YMiHHS IPaBOBHX 3a00pOH Ta MPaBOBHX OOMEXKEHb Yy HampsMi iX
00’eHaHHA, a TAKOXX HE JAaHO BIAIOBINI Ha Takl 3alMTAaHHA. SIK BOHM MAarOTh MIATH, II00 JOCATTH
MaKCHUMAaJIBHOTO MPAaBOBOTO e(eKTY; SIK CITIBBIIHOCUTHU IIi TIPABOBI KaTEeropii; sIKe 3 MOHATH Ta KaTeropin
HIMPIIE Y TPABOBOMY PO3YMiHHI, 1 K 1€ MOKE BIUTMBATH HA Peai3allito MOCTaBICHUX Iien?

AHani3 nocaigkeHb npodaemu. JlocimipkeHHs TAKUX MPAaBOBHUX KaTETOPii sIK Jeporariis, abporaitis
Ta HyJiQiKalis B IOPUIUYHIN JiTepaTypi NpOBEJEHO He MOBHOIO Miporo. Cepesn aBTOpIB, sIKi YaCTKOBO
nocmipkyBany i nuranas — 1. Hazapuyk, O. [Tnanronenko, A. Typuak.

Mera cratTi. 3BakarouM Ha BHIIE BUKJIAJCHE, METa JOCIIIPKEHHS IOJISTrae B aHANi31 IOPUIAMIHUX
KOHIICTIIIIi aeporartii, abporarii Ta HyJi¢ikaiii, 10 BKIOYa€ BABYCHHS X XapaKTePHUX PUC, €EKTUBHOCTI
iX BUKOPUCTaHHS y Cy4acHOMY 3aKOHOJABCTBI 1 crieruiyHrX 0cOOIMBOCTEH B KOHTEKCTI HAIliOHAJIBHOTO
Ta MI>KHAPOJTHOTO IIPaBa.

Buknan ocHoBHOro Matepianay. OHI€I0 3 OCHOB iCHYBaHHS JIEMOKPATUYHOI JiepaBu € 3abe3rie-
YEeHHs1 HAJIS)KHOTO 3aXHUCTY MPaB i CBOOO/I JIFOJMHY iTa rpoMajisiHiHA. [IpoTe 11l mpaBa Ta cB0O0IM HE MOXKYTh
OyTH aOCOIFOTHUMH, OCKIJIKH YacTO CylepeydaTh 3aKOoHaM 1 CBOOOAaM IHIIUX Cy0’€KTIB, 1 HABITh 1HIIUM —
HE MEHII Ba)YKJIUBUM I[IHHOCTSIM, TAKUM SIK JepKaBHa Oe3leka 4yi TPOMaJICKKUN MOPSIOK. 3 1i€l MpHuIuHA
HOPMATHUBHI aKTH 3a3BUYall iepe10avaroTh MOKIIMBICT OOMEKEHHS MPaB 1 CBO0O . 3a3BHUail BOHU POOIISITH
e TphoMa criocobamu. Ilo-mepire, y BUTIIAAI Tak 3BaHux BUHATKIB €X definitione, To6To momoxenms, aki
BKa3ylOTh Ha Te, 1[0 KOHKPETHA JIis HE PO3MNISAAAETHCS SK MOpYyIIeHHs 1poro mpasa [1, c. 10]. Jpyrum
CHOCOOOM BPETYJIIOBAHHS IIUTAHHA IIPO OOMEKEHHS MPaB i CBO0O] Y MDKHAPOAHUX aKTaX € 3aCTEPEKEHHS
po OOMEKEHHS, SIKI Nepen0avyaloTh HOPMH, 32 SIKUMU JIOITyCKAETHCS AepKaBHE BTPYYaHHS y cepy mpas
mroanHu. OcTaHHBOIO (DOPMOIO PEryNtoBaHHS OOMEXKEHb IMpPaB JIIOAMHU € TaK 3BAHE 3aCTEPEKCHHS PO
JIeporarlito, SIKUM BH3HAYalOTh YMOBH, 32 SKHX IOIYCKAa€ThCs NMPH3YNUHEHHS MEBHUX INpaB i cBOOO y
BHUIIaJIKax MeBHOI 3arposu [2, ¢. 130].

Heporarist (3 anrmificekoi “Derogation”) — ue cutyauis, y sKiii 3aKOH, MOCTaHOBa 200 pillICHHS
CKaCOBYIOTHCS 4acTKOBO. Lle ropuamuHuii TepMiH, KU BU3HAYa€ YaCTKOBE aHYJIIOBAHHS MIEBHOTO 3aKOHY,
00MEXyIoud HOro 3aCTOCYBaHHs. Y CIEliaJbHOMY 3HAU€HHI, OB’ SA3aHOMY i3 3aKOHOTBOPYICTIO, TEPMiH
“neporanis” BUKOPHUCTOBYETHCS AJISl OTIUCY YACTKOBOTO CKAaCyBaHHS 3aKoHY. Lle 03Hauae ckacyBaHHS TUIBKH
YaCTHHU 3aKOHY Ta BHECEHHS HOBHX IIOJIOKECHb 3aMICTh CKAaCOBAHHUX, MPOLEC, SKUH TaKOX BITOMHH SIK
cyoporariis [3, ¢. 233].

[lonoxeHHs: MDKHapOAHUX JIOTOBOPIB, 30KpeMa II. 1 cT. 4 MXXHapOAHOrO MaKTy PO IPOMaISTHCHKI
Ta moyiThuHi mpaBa 1966 poky, mepenbadae MOXIMBICTH JIepXaB BIACTYNATH BiJ CBOIX 3000B’S3aHb y
Ha/a3BUYaiHUX oOcTaBuHax. Lli 3ax0an MOXKyTh OyTH 3aCTOCOBAaHI JIMIIE i/ Yac OroJIOMIEHOTO HaA3BUYali-
HOT'O CTaHy, KOJIM JKUTTA Halii 3a3Ha€ 3arpo3u, 1 MaroTh OyTH 0OMEXEHI MipoIo, 110 BUMAraeThCsl CTAHOBH-
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nreM. Taki gii He MalOTh CyNepevrTH THITUM 30008’ I3aHHSIM 32 MIKHAPOJIHUM TPABOM i MiCTUTH JTUCKPH-
MiHaIli0 3a Pacol0, KOJIbOPOM HIKIpH, CTATTIO, MOBOIO, PEIIiTi€lo a00 comianbHUM MOX0KeHHSIM. [ToBigom-
JICHHSI TIPO BIJICTYI BiJ 3000B’sI3aHb Ta JIaTy MPHUIWHEHHS TaKUX 3aXOJ(iB Mae OyTH HaJICIaHO iHIIUM
JeprkaBaM-yuacHuIsM yepe3 ['enepanbaoro Cekperaps OOH [4].

€Bporieiichka KOHBEHIIisI PO 3aXHCT IpaB JIIOJMHU Ta OCHOBHUX cBobon 1950 poky B cT. 15 ycra-
HOBITIOE YiTKI PaAMKH JJ11 0OMEKEHb, 5Ki Aep>KaBH MOXKYTh 3aCTOCOBYBATH ITiJ] YaC HAJA3BUYAWHUX CUTYAIIii,
o0 3a0e3nevnTH 3aXUCT MpaB 1 cBOOOM. 3rigHO 3 €0 CTATTEo, JUINE “BHHATKOBI Ta HAJI3BHYANHI
0o0CTaBWHH, IO CTOCYIOTHCS BCi€l Hamii”, MOXKYTh CIYryBaTH MiJCTaBOIO JJII TUMYACOBOTO BiJICTYIy BiX
3000B’s13aHb, B31THX Ha ceOe 3a Konrenmiero: “1. Y mepioau, konu BiitHa a0o iHIIIa 3arpo3a AJIs CYCIiIbCTBA
CTaBUTH ITiJl 3arpo3y KUTTS Haii, Oyap-ika Bucoka [lorosipna CTopoHa MOXe BIATHCS JI0 3aXOIiB, SIKi
BIJICTYTIAIOTH Bijx ii 3000B’s3aHp 32 KOHBEHIIi€l0, alle JTUIIe B MeXaX, SAKi JIUKTYE TOCTpOTa CHUTYaIlii, 3
YMOBOIO, II0 TaKi 3aX0AH HE MOPYIIYIOTh iHIIKX ii 3000B’s3aHb 3r1IHO 3 MDKHAPOAHUM mpaBoM. 2. XKoxeH
BHHSTOK 3a IIMM TTOJIOKEHHSM He JIa€ TpaBa Ha BiJICTYII BiJf CTAaTTi 2, OKPiM BHIIAJKIB CMEPTIi, CHPUIHHEHOT
NpaBOMIpHHMH BOEHHUMH JisIMH, a Takox crateid 3, 4 (mynkr 1) i 77 [5].

Bicim kpain-yuacHuup €Bporneiicbkoi KonBeHuii 3 npas moanHy, cepen akux AsOanis, Bipmenis,
Opanuis, ['pysis, I'peunis, Ipnangis, Typeuuuna ta BenukoOpuranis, paHille cKOpUCTAIUCS MOXKIMBICTIO
BiZCTymy BiA ixHiX 3000B’s3aHb. 3okpema, ['pewis, Ipnmangis, BemukoOpuranis ta Typeuunna Oymu
3000B’s13aHi OOIPYHTOBYBATH CBOI Aii B KOHTEKCTI CTaHAApTiB, BcTaHOBIEHNX KOHBEHMi€TO.

21 tpasusa 2015 poky Bepxosna Paga Ykpainu yxBanuia mocTaHoBy, KOO 3aTBepAuia 3assy “IIpo
BiAcTyn YKpaiHu Bifg OKpeMHUX 3000B’f3aHb, BU3HaYCHUX MiKHApOAHUM MAaKTOM PO TPOMAalsSHCHKI i
MOJIITUYHI TTpaBa Ta KOHBEHINIEr0 MPO 3aXUCT MpaB JIFOJWHU 1 OCHOBOIIOIOKHUX CBOOOJ . 3TiTHO 3 M€
3as1BO0, YKpaiHa BiACTyNHIIa B/l IEIKHUX MOJOXKEHb 1. 3 ¢T. 2, crareit 9, 12, 14 ta 17 Mi>kHapOAHOTO MaKTy
PO rPOMAJISIHCHKI Ta MOJITUYHI IPaBa, a TAKoXK cTarei 5, 6, 8 Ta 13 KonBeHuii npo 3axucT npas JIOAWHH 1
OCHOBOIOJIOKHUX CBOOOJT I0 MOMEHTY TIOBHOT'O IPUITMHEHH:I 30pOHHO1 arpecii 3 60Ky pociiicbkoi dheaepanii
[6]. 5 uepBHs 2015 poky ykpaiHncbka Biaaaa mosigomuna ['enepanpHoro Cekperapst Paau €Bpomnwy, 1110 yepes
Ha/[3BUYAIHY CHTYaIlil0o Ha TEPUTOPIii KpailHU BUpINIEHO cKopucTaTHcs cT. 15 €Bponeiickkoi KonBeHiii 3
npaB JIFOAWHY JJIs TAMYACOBOTO BIJICTYITY BiJl BUKOHAHHS JISSIKMX 3000B’s13aHb, Nepe10aueHIX KOHBEHITIET0.
Cxoske moBigoMyIcHHs 0yi0 HampaBieHo Takok ['enepanbHoMy Cekperapio OOH, B skoMy BioOpaskeHO
OC3MeKOBY CHUTYAIll0 Ha CXOJAi YKpaiHM Ta B PErioHax, J¢ 3IIHMCHEHO BIACTYN Bil OOOB’SI3KIB 3a
Mi>KHapOHUM TAKTOM TIPO TPOMAJISTHCHKI 1 MOiTHYHI mpaBa [7].

VY oepesni 2020 poky y 38’sa3ky 3 manaemiero COVID-19 cim eBponeiicbkux KpaiH OroJIOCHIIH TPO
Jieporariiro 3rizHo 3i ctarrero 15 KoHBeHIIT mpo 3aXKCT Mpas JOJMHU Ta OCHOBOMOJIOKHUX cB0oOo [8]. o
kBiTHs1 2020 poky Lieil CIHCOK PO3MIMPUBCS JIO JIECATH KpaiH, 10 AKX Aonydwiucs Jlatsis, PymyHis,
Monnosa, Bipmenis, Ecronis, I'py3is, Anbanis, [Tisaiuna Makemgonist, Cep6ist Ta Can-Mapuno [9]. B neit
nepiosl 0COONMMBO aKTyalbHUM OYJIO MHUTaHHS BUIBHOTO TIEPEMIIIEHHS MK €BPONEHCHKHMH KpaiHaMu.
Bipmenis, Ectonis ta Jlaris 3anpoBauim 3a00poHy Ha B’1371, IO CTaJI0 YACTHHOIO OUTBIINX 0OMEKEHb Ha
cBoOoay mepecyBanHs. Lli 3axoam Oyiau oOIrpyHTOBaHI MOTPEOOIO 3amOOIrTH MONIMPEHHIO 1H(EKIIHHOT
XBOpOOH, siKa 3arporkKyBajia 3J0pOoB’t0 TpoMajsiH. BBeneHi kapaHTUHHI OOMEKCHHS BU3HABAJIHUCS BHUIIPaB-
JAHUMHU Ta CIPSIMOBAaHMMH Ha JIOCSATHEHHS 3aKOHHOI METH, OCKUIBKHM OLIBII M’SKi 3aXOIU BUSBHIUCS
Hee(DeKTUBHUMHU i MOTJIM 30UTBIINTH PU3UKH /T Oe3nekn HaceaeHHs (aHali3 0OMeXeHb Ta IX TepMiHiB OyB
pO3rIsIHYTHI €BpONEHChKUM CY/IOM 3 TipaB JroauHu y crpasi Kyimos npotu pocii [10]).

Aoporariis (abomiltisi) 03HaUa€e ckacyBaHHs a00 3MiHY 3aCTapiioro 3aKOHY, TOTOBOPY uu yroau [11].
Leit TepMiH CBOIM KOPIHHSM CSITa€ YaciB pUMCHKOTO IIPaBa, Jie iCHyBaJIoO KijlbKa BUJIiB adporariii:

“abolitio generalis sive publica”, ska nepemdayana 3BiIbHEHHS 3aCyKEHNX 3a MEBHI 3TIOYMHHU 3
HAroIy pajiCHUX MOil (CBAT) abo I yac CyCIiIbHUX O,

“abolitio ex lege”, uo BkIrOYaNa BiMiHYy 3BUHYBauCHHS CYAICIO Yepe3 GopMalibHy TOMHUIIKY Y
OOBHHYBAJIILHOMY aKTi Ha IIPOXaHHs OOBHHYBAuYCHOTO;

“abolitio privata”, ska no3BossIa MPUBATHOMY OOBHHYBAuy BiIMOBHUTHCSI Bijl CBOTX MPETCH3IM.
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3romoMm 3’sBuiHCS Takoxk moHATTs “abolitio specialis” (anymroBanHs [ii KpUMiHAIBHOTO CyAy) Ta
“abolitio generalis” (3aranpHe abomiliiine 3BiIbHEHHS B paMKax amHicTii) [12].

PesroMyroun BuIlle 3a3Ha4YCHE, MOYKHA KOHCTATYBATH, IIO crepiry abporaiis (aboillis) BUKOPHC-
TOBYBAJacs MEPeBaKHO y KPHUMiHAJIBHOMY TIpaBi, ¢ OyiI0 YiTKO BU3HAYCHO BUIAIKH il 3aCTOCYBaHHS. Y
Mipy pO3BUTKY IPaBOBOi CHCTEMH aOOJIilisl cTana po3risAaTUCs sIK IpeporaTuBa Biaad, HaJaHa MpPaBU-
TEJIEM JI0 IOPUINYHOTO BCTAHOBJIECHHS (DaKTy BUHH, IPOTE BOHA iCTOTHO BiAPI3HIETHCS BiJ MOMHITYBaHHS,
SIKE€ 3aCTOCOBYETHCS TMiCIISI BUHECEHHS CYJ0BOTO BHPOKY. Y KOHCTUTYLIMHHX JepKaBax Jijep Jep:KaBH HE
Ma€ mpaBa 3acTocyBaTH abporaiiito (a0oiliro) Ui CKacyBaHHS 3aKOHHO YXBaJICHOTO CYJOBOTO DillICHHS
PO HAKJIaJCHHS KPUMIHAJBHOTO IOKapaHHS Ha MIHICTPIB YW MOCagoBUX 0ci0. 3a Cy4aCHUMH KOHCTH-
TYLiHHAME HOpMamu,abporariis (abomiiis) Moke OyTH HaJaHa JIMIIE MCs OTPUMAHHS OOIPYHTOBAHOTO
pilileHHs BUIIOTO cyay (Hampuknan, y bpayHumiBeiiry), 3a npomno3uiiieto MiHicTepcTBa roctuiii (y Broprem-
Oepry), 3 103BOJy MapiaMeHTy Y BUIJISI cHeliaabHOro 3akony (s y IIpyccii), abo sk 3a00poHeHa B3araii
(sx y BaBapii). YV gesKux KOHCTHTYIISIX YiTKO 3a3HAYCHO, LIO 3JI0YMHH, CKOEHI ACP)KaBHUMU CITYKOOBIISIMH
i 4ac BUKOHAHHS CBOIX ciyk00BHX 00O0B’f3KiB, He HiAJsraroTs abporauii, ToOTO € mpsiMa 3a00poHa Ha
3HATTS FOPUIUYHOI BiIOBITaLHOCTI 3a Taki mii [3, €. 232].

CyuacHi npukiaaga abporamii (aboJririi), Ha HaIll MOTJIAA, MOXHA TOOAYNTH Y TOJOKEHHIX KPUMi-
HAJILHO-TIPOIIECYANILHOTO 3aKOHOaBcTBa. [lepmii mpukian: 3a00poHa JBiUl MPUTATYBATH IO KPUMIHATIb-
HOI BIIMIOBIIABHOCTI, 32 SIKOKO HIXTO HE MOXeE OyTH OBTOPHO OOBHHYBaYCHUM 200 TIOKApaHUM 32 3JI0YHH,
HIO/I0 SIKOTO BXKE ICHYE BUPOK CyAy, IO HaOyB 3aKOHHOI CHJIM. Y TAKOMY BHIIQJIKY KpHMiHAJIbHE MPOBa-
JUKEeHHS Tpeba HeraiHo 3akpuTH. J[pyruil mpukian —BiJIMOBa BiJ MiATPUMAaHHS JIEPKaBHOTO OOBUHYBa-
YeHHs. SIKIIO MpOKypop MiJl 4ac CYAOBOTO PO3IJILY MEPEKOHYETHCS, MO0 OOBHHYBAuCHHS HE IigTBEp-
JOKYETBCSI IOKAa3aMH, BIH Ma€ BIJIMOBUTHCS BiJ MIATPUMKH JIEP)KAaBHOTO OOBHMHYBA4YCHHS 1 JIOJAaTH MOTH-
BaIliiiHy IOCTaHOBY JI0 MaTepialiB cripaBu. Korris miei moCTaHOBH BUIAETHCSI 0OBUHYBAYEHOMY, HOTO 3aXHC-
HHUKY, TIOTEPIIOMY Ta 1X 3aKOHHUM TPEJICTABHUKAM, a TAKOX MPEJCTaBHUKY FOPUINIHOI OCOOH BiJIMOBIN-
HOT'O KpHUMIHAJIBHOTO TpoBakeHHs [13].

Takox mpukiagoM abporarii y cy4acHOMy MiKHApOJHOMY MpaBi € MPOLEAYpU TMOMHIYBAaHHS Ta
aMHICTI1. Y MIKHapOIHO-TIPAaBOBOMY KOHTEKCTI aMHICTii0 TpeOa AudepeHIIitoBaTH Bil TOMHIYBaHHS, SKa €
odimiitHuM akToM (3a3BHYAll TIIaBU JEPIKaBH), 110 3BITIbHSE 3aCYHKEHOTO 3704HHIIS (TPYITy 3JI0YHHIIIB) Bijl
BiI0yBaHHs nokapaHHs (a00 YaCTUHU MMOKapaHHs), 0€3 CKaCyBaHHS 3aCy/KCHHs. Y MPaKTHIl MDKHAPOHUX
opraHizaliii IpUIHHATO BBaXKATH, IO MOMWIYBAHHS, TIOM SIKIIYIOUH YH YCYBAIOYM MOKapaHHS, MPOTE HE
CKacoBye caMoro 3acymkeHns [14, c. 302].

KpuminanbHe 3aKOHOAABCTBO OaraThboX 3apyOi’KHUX KpaiH BHKOPHCTOBYE IHCTHTYTH aMHICTIii Ta
NOMWJIYBaHHS, & B OKPEMHX — JIMIIE 1HCTUTYT MOMIJIYBaHHS, SIKMA 32 3MICTOM 3a3BH4Yail MIiCTUTPH i
MOJI0KEHHs iHCTUTYTY amuicTil. Hampukmaz, 3rigno 3i cr. 133-9 KK ®panrii 1992 (y pemaxii ix 1 ciuns
2002 p.), aMHICTisl CKacOBY€ CYAMMICTh, a TAKOX 3BUIbHSE Bijl MOKAapaHHS 0€3 MOMIHBOCTI MEPErisimay
crpasy, a, 3a cT. 133-7 momMuiyBaHHA 3A1MCHIOETHCS JIMIIC Y BUTJISAL 3BUIbHEHHSA Bix mokapaHHi. Hopwmu,
SIKi iepe0avaroTh MOKIIMBICTh 3BUIBHEHHSI Bijl MOKApaHHsI y 3B’ 3Ky 3 aKTOM aMHICTi1 Ta/abo MOMUITyBaHHS,
3aKpiIuieH] y KpuMiHanbHUX Koaekcax Snonii, B’ernamy, Kopeticekoi Haponuo-/lemokparuunoi Peciy6-
miku, LBeiinapii, Kuraiicbkoi Hapognoi PecnyOmiku, PecmyOmixu Tamxkuxucrad, AszepOailikaHChKOi
PecmyGuiku Ta in. [15, c. 188].

Mixnapoauuii Kpuminaneuuit Cyn (mani — MKC) BpaxoBye, 1m0 KOHCTUTYLII OUTBIIOI YacTHHH
JIeprKaB HaIUISIOTh IJIaBy JIep)KaBU PAaBOM OT'OJIOIICHHS aMHICTIi 1 IpaBOM NOMITYBaHHSI, 3aCTOCOBHHM JI0
0ci0, SKi BUMHMJIM NPaBOMOPYIICHHS. 3a3BUYail I7aBa JepKaBU IOBHOBAXHUH y MeXax HamaHOi
KOHCTHTYIII€I0 UM 3aKOHOM KOMIIETEHIIii aMHICTYBaTH Y¥ MIJTyBaTH B paMKaX Oy/b-IKOTO KPUMiHAJILHOTO
nepeciiAyBaHHs Ta IiJ 4ac 3aCTOCYBaHHS OyAb-SKOTO MOKapaHHS y pasi, Koiu ocoly Oyrno 3acymkeHO
HalllOHAJIbHUM CYAOM, HiCJsl YOro CyJA BXKE€ HE Ma€ IpaBa MOBTOPHO NPUTATHYTH II0 0cO0y 10 Bimo-
B1IaJIBHOCTI.

BoaHouac riaBu IepikaB He MOXYTh BTpydatucs y pimenss MKC. Bigmosizno mo cr. 110(2)
Craryty, BukimoyHo Cya € TOBHOB&KHMM CKOPDOTHTH INpHU3HAuYCHE HUM IMOKapaHHA. [lonokeHp 110110
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amuicTii y CTaTtyTi HeMae, K iX HeMa€ i B 10JaTKOBI MIOJIOKEHHS, 10 TOSCHIOETHCS PI3HUMHU MOTJIAAaMH Ha
JIEBICTh TAKOTO POJAY 3aXoiB. Pi3HI MpaBOBI CHUCTEMH MPaKTUKYIOTh Pi3HI MiJXOIW JO aMHICTIii, IO
BIZIPI3HAIOTHCS 3/1€01IBIITIOr0 TIporeayporo [16].

CphoronHi 3a aMHICTI€I0 HAKOMUYEHO BEJHMKY KUIBKICTH HOPM MDKHAapOAHOrO IpaBa, [Ie OOMEXKEHi
paMK# il JTOIycTUMOro 3actocyBaHHs. OCHOBHMM TYT TpeOa BBaKaTH Te, IIO aMHICTii He CyMicHI 3
HEOOXITHICTIO Ta HEBIIBOPOTHICTIO MOKapaHHsA OCI0, SKi BYMHUIM BIHCHKOBI 3JI0YMHHU, TCHOLU/, 3JOYHHH
NPOTH JIFO/ISTHOCTI Ta 1HIII MacoBi MOPYIIECHHS MpaB JIIOJUHU. Take aMHICTyBaHHs Oyino O He cyMmicHE 3
KOHBEHI[IHHMMH 30008’ 13aHHAMU KpaiH, noiiTukoro OOH.

3aranom OOH, BpaxoByloOuM iCTOPUYHUN IOCBiA, BUCTYNAa€ MPOTH aMHICTiHl 3a 3J0YMHU MPOTH
JIOJSTHOCTI, BIMCHKOBI 3JI0YMHU Ta reHonuA. [IpakTuka mokasye, 1mo aMHICTii 0ci0, Oe3nocepeIHbo BiATo-
BiZJaNIbHUX 3a 3raJaHi 37I0YMHH, HaBiTh SKIIO Taki akTu Oyiu oOIpyHTOBaHI MATPUMKOIO CBITY, HaiyacTiie
HE TUIBKHU HE JOCATAIN METH, a CKOpillle MPOBOKYIOTh aMHICTOBAaHHX 3HOBY BUMHATH 3710YHHH. TaKoX JOCBiA
CBIJTYHTB, 1[0 HU3Ka MUPHHUX YrOJ YKJIafauucs 0e3 JOMOBICHOCTEH PO aMHICTil, B TOMY YHCJII 1 TOJIi, KOJIH
BOHA BBakajlacs HAHBa)KJIMBIIIO YMOBOIO JOCSATHEHHS 200 MiATPUMaHHS MUPY, KOJIM OyJIM TOOOIOBaHHS,
IO Tpe.’ sIBICHHS TSDKKUX KPUMiHAIBHUX 3BUHYBA4YeHb CIIPOBOKYE €CKaNallilo KOHQIIKTY.

Crnoso “nullificatio” (mymidikaris) 3amo3udene 3 JTaTHHCHKOT MOBH, i B OYKBaJbHOMY IepeKiIai
o3Hauae “3uunieHHs” [17]. B “ExoHOMIYHOMY CIIOBHUKY” 3HAXOIMMO, 1110 “HysmidiKariss” — e mo30aBiIeHHs
JOKYMEHTa 3aKOHHOCTI, ropuandHoi cuin. Ll{ono umiHHUX namnepiB Ta rpoLIOBUX 3HAKIB, 03HAYA€ BU3HAHHS
ix memivicaumu [18, c. 206].

Buxozsuu 3 BUKIaeHOTO, CTa€ OYEBUAHO, 110 y npodeciiinomy o6iry Tepmin “Hymidikauia” HaOys
MIONIMPEHHS 1 BAKOPUCTOBYETHCS HE TiIBKH B IOPUCTIPYACHIIIT, TOOTO HE TIJIbKM CTOCOBHO MPAaBOBHX SBUIIL
(“mymnidikariiss HOpMaTUBHOTO MPaBOBOTo akta”, “Hyidikariis 3akoHy”, “Hymi(ikailis 3aKOHY B CY/i TPH-
csokHuX”, “Hymidikalist JoroBopy” i Tak Jaji), ajne i, HAmpUKIIaJI, TOBOJI MOUIMPEHHI Y Tally3i eKOHOMIKH.

Omxe, “Hymidikamisa” K sSBUIIE, 110 TPEICTABIAE 3a CBOEK IPUPOIOI0 BUIYUCHHS 13 CHCTEMH Oy 1b-
SIKOTO €JIEMEHTA, HAJICKHUTH 0 SIBUIL (MOHSTH) YHIBEPCAIBHOTO MiXKIUCIHILTIHAPHOTO XapakTepy. BoaHo-
yac MOTEHUIITHO MHpoKa cepa 3acToCyBaHHs TepMiHa Ta HOro BiIHOCHA HOBU3HA BU3HAYAIOTh, 110 KOPEKT-
HIiCTb HOro BXHUBaHHS MOTPEeOYyE YTOUHEHHS CTOCOBHO KOXHOI 3 AIJISTHOK HAYKOBOT'O 3HAHHS, B SIKiH € SBHUILIE
Hyidikarii.

Mo crocyeThbcs MPaKTUKW 3aCTOCYBaHHS Hymidikaiii, TO BApTO 3BEPHYTHCS JO ICTOPHYHOI PETpo-
cnekTuBU. Tak, MOYMHAIOYM BiJi YTBOpPEHHs KoH(eaepalii MiBHIYHOAMEPHKAHCHKUX INTATIB J0 CIpod
YKJIaJiaHHsI HOBOTO COIO3HOTO JJOroBopy Mixk pecnyonikamu CPCP y 1991 p. Ta BiIIEHTPOBHUX TEHACHIIIH y
CcydacHOMY €BpPOIECHCHKOMY COIO31 — BCE II€ € SIBHUM IIATBEPIKCHHSIM IPOLIECIB, MOB’13aHUX 13 Hymidi-
Kar{ero.

Hokrpuna Hymidikauii, CyTTIO 5IKO1 CTOCOBHO IyOJIi4HO-IIPAaBOBUX YTBOPEHb € MPAaBO HA HE3aCTOCY-
BaHHS aKTiB (elepalbHOrO HEHTPY (BHIMX HaIJAep)KaBHUX OPraHiB) i MpaBO Ha BUXIJ 31 CKiIaay 00’ €n-
HaHHS, OTpUMalu HaiOinbmie teopernune oOrpynryBaHHs B CILIA B mepion paHHBOrO JEep>KaBHOTO
OymiBaunTBa. Y 1798 p. Konrpec mpuifHSB HH3KY 3aKOHIB, CIPHHHSATHX YACTHHOIO ICTEONIIIMEHTY SIK
“penpecuBHI” — 3aKOH MPO 1HO3EMIIiB, IO JTO3BOJSIB MPE3UIeHTY JenopTyBatu 3a Mexi CIIIA rpomansH
1HO3EMHUX JICPXKaB, sIKi CTAHOBUIIM HEOE3MEKy IUIs IePKaBH; 3aKOH MPO Mi0YPIOBaHHS 10 3aKOJIOTY (SKHUid
BU3HAB KPUMIHAIBHUM JiSTHHSAM MOLIMPEHHs iHpopMmaltii, “ranbOuTs” ypsia, npe3uaeHta un Konrpec).

[Migmucanns npesumentom Jlx. Axamcom (J. Adams) i HaOyTTS YMHHOCTI UMM aKTaMH, a TaKOXK
HACTYNHUH (aKT 3BUHYBau€HHS KiJIBKOX PENAKTOPIiB OMO3ULIMHUX Ta3eT y MiAOypIrOBaHHI A0 3aKOJOTY
CTaJ¥ MPUYMHAMH KOHCTUTYWiHHOi Kpu3H B KpaiHi. DenepanicTd OynM AWCKPEIUTOBAHI; NPaBHIBHICTH
BUOOpy Teopii AyanicTuyHOro (henepanizMmy, MOKIAACHY B OCHOBY Aep)KaBHOrO OyniBHUITBA, OYyJO IO-
CTaBJICHO MiA cyMHiB. OCTAaHHBOMY aKTHBHO CIPHSUIH PECIyOJiKaHIi, SKi 1HILiI0BaIH NPUHHATTS 3aKOHO-
JaBuuMH 300pamMu 1mTaTiB Bipmkunii Ta KeHTYyKKI pe30roliid, o CTaal OCHOBOKO “Teopii BTpydaHHs
wrariB (“reopii mpas mwrarie”). List Teopis nependavyae HasBHICTH Y MITATiB MpaBa CaMOCTIHHO TIIyMadUuTH
noJjoxeHHs ¢penepanbHoi KoHCTUTYMIT Ta MpuiiMaTy pillieHHsT BiAMOBITHO JI0 HEIO MPUHHITHX 30008’ 13aHb.
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Taxk, y pezomtonii mraty KeHTykki 0yi0 3aKpimieHO MOJI0KEHHS IIPO Te, 10 y pasi, SKILIO IITAaT BU3HAE
akT, mo He Biamosigae Koucrurymii CIIA, BiH MOXe He 3aCTOCOBYBaTd HOro (ToOTO 3MiHCHHUTH aKT
Hymigikarii) [19].

HesBaxxaroun Ha Te, 110 iHII Cy0’ €KTH MiBHIYHOAMEPUKAHCHKOI (heepallii He MPUUHSIIN aHaJIOT14H1
pe3oIroLii 1 Teopis BTpYYaHHs HE CTaja OCHOBOIO MOAAJIBIIOTO KOHCTUTYLIHHOTO PO3BUTKY, CYIIEPEUKH PO
NpaBo LITATiB Ha Hymi(ikaLilo MpoIOBXKMWINCH. Bueprose ix BUTOK BUHHUK, HAPUKIAJ, MIiCIs yXBaJCHHS
Bepxosuum Cynom CIIA y 1954 p. pimennst y cnpasi “Bpayn npotu ynpasmninas ocsitow” (“Brown v.
Board of Education of Topeka”) [20], uio cipuunnmio npoTufito mraty Anadama, IKHid BU3HAB PillICHHs
BUIIOI CyAOBOi IHCTAaHLil KpaiHM HE3aKOHHMM Ta HEOIHCHHM Ha TEpUTOpil IUTaTy X0 MOMEHTY
BPETyJIIOBaHHS MUTAHHA 13 peaepanbHuM ypsaoM.

Cyuacuuii npuknan Hymidikauii imoctpye 3akon Ykpainu “Ilpo mpununenns aii loroBopy mpo
Ipyx0y, cmiBpoOITHMULTBO 1 MapTHEPCTBO MiX YKpaiHoio Ta Pociiicbkoio @Denepamiero”. Lleir 3akoH
BU3HAYaE, 10 NPUNHUHEHHS Aii 3a3Ha4eHoro JloroBopy 3BinbHsE YKpaiHy Bix Oyab-sIKUX 000B’s3KiB 3 HOTo
BUKOHAaHHS Ta HE BIUIMBA€ Ha IpaBa, 3000B’sA3aHHS a00 MPaBOBE CTAHOBHUINE YKpAaiHH, IO BUHUKIU 3
MOMEHTY HOT0 BUKOHAHHSI JI0 Yacy HOro MpUIMHEHHS, 3ri1HO 3i cTarTeto 70 Bizencbkoi konBenii [21].

BucnoBku. Omxe, neporaiis, abporaiist Ta Hy/Tidikallis — BaXIMBI MPaBOBI KOHIIEMIIT, O Bimi-
IPalOTh OCHOBHY POJIb Y PETYJIIOBaHHI MIDKHAPOJHUX 1 HAIlIOHAJLHUX MPABOBHMX BIJIHOCHH, 3a0€3MeYyI0un
THYYKICTh Ta aJlaliTUBHICTh 3aKOHOJABCTBA JI0 3MiIHIOBAHUX YMOB i 00cTaBuH. [leporallis 03Hayae TUMYa-
COBE NMPUIIMHEHHSI 3aCTOCYBAaHHS MIEBHUX HOPM IIpaBa B YMOBAaX HaJ3BHUYAHUX 0OCTaBHH, IO 3arPOKYyIOTh
JKUTTIO Hallli, HalpUKJIad, MiJ 4ac BOEH a00 3HAYHMX couliajdbHMX HeOesmnek. lle mae 3mory neprkaBam
BIJICTYITUTH Bijl 3000B’si3aHb, 3a(iKCOBAHMX y TAKUX JOKYMEHTaX, Ik €BpOINeiCchka KOHBEHIIIS PO 3aXUCT
npaB JIOJUHA Ta MIKHAPOIHUHA MAKT PO TPOMAISHCHKI 1 MOJITHYHI ITPpaBa, 3 000B’I3KOBUM YpaxyBaHHIM
IHIIMX MIXXHAPOJIHUX 3000B’sA3aHb 1 HEJOMYIIECHHAM AMCKpUMIiHAaIll. AOporailiis nepeadavyae CKacyBaHHS
abo 3MiHYy 3acTapiinX 3aKOHIB a00 HOpPM, IO BXKE HE BIAIMOBINAIOTH CYy4acHHUM peanisiM abo morpebam
cycrinbcTBa. Llel TepMiH MOXKe Tak0K BUKOPHCTOBYBATHUCS B KOHTEKCTI aMHICTI1, 3BUTHSIFOUH 3aCyKEHUX
y 3B’sA3Ky 31 CHeUiaJbHUMH MOAISIMH a00 00CTaBMHAMH, 10 MAalOTh 3HAYHUN CYCHIIBHUN PE30HAHC.
Hynidikariiss o3Hauae BU3HAHHS JTOKyMEHTa a00 3aKOHOJABYOIr0 aKTa MOBHICTIO HEIIHCHHM, IO BEIE 0
MOBHOT'O BWIJIYYEHHS HOTO 3 MPABOBOI CHCTEMH, SIK Y BHIAJKY i3 3aKOHOM YKpaiHH MpPO MPHUIWHEHHS Jii
Joroeopy npo npyx0y 3 Pociticekoro denepariieto.

3acTocyBaHHS IUX MEXaHI3MIB BiioOpakae OamaHC MK HEOOXIIHICTIO JOTPUMAHHS 3aKOHY 1
3JIATHICTIO aJlalTyBaTUCS N0 HerependayeHuX OOCTaBWH, MO MOTPeOyIOTh IBUAKHX 1 PIIy4nX 3MiH y
3aKkoHOJaBCTBI. Lli mpaBoOBi IHCTPYMEHTH CHPUSIOTH 30€PEIKEHHIO MPABOBOI BU3HAYEHOCTI Ta MOPSAKY, a
TaKOX JIAl0Th 3MOTY YpsJaM Ta Mi>KHAPOHUM OpTaHi3allisiM e()eKTHBHO pearyBaTH Ha COLlialIbHI BUKIIUKH,
3axHILAI0YU IIPU LIbOMY OCHOBHI IIpaBa i cBOOOIM rpoMasiH.
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DEROGATION, ABROGATION, NULLIFICATION:
CONCEPTS, FEATURES AND APPLICATION EXAMPLES

The article analyzes the legal concepts of derogation, abrogation and nullification, which are tools
for regulating relations in society and international relations. It is determined that the derogation means
the partial cancellation of the law or its individual provisions, for the purpose of temporary deviation
from obligations during emergency situations. Examples of the derogation include the actions of Ukraine
during armed aggression by the Russian Federation and the actions of European countries during the
COVID-19 pandemic. Abrogation (abolition) means the cancellation or change of an outdated law or
agreement. The term has its roots in Roman law, where various forms of abrogation existed. Over time,
repeal has evolved into a legal tool that allows governments to repeal outdated laws or make changes
without having to maintain the application of the previous rule. Contemporary applications of abrogation
include criminal procedure law, where proceedings can be dismissed if charges are not proven, and
international procedures, such as pardons or amnesties, which allow convicts to be released without
overturning the sentence. It has been established that the term “nullification” is used both in the legal and
economic spheres, and means the deprivation of documents of legal force or the recognition of securities
as invalid. The historical practice of nullification is considered, starting from the formation of the
confederation of North American states, attempts to conclude a new union treaty between the republics
of the USSR in 1991, and centrifugal tendencies in the European Union. In modern conditions, as the
example of Ukraine with Russia shows, the nullification of treaties can serve to protect national interests
in response to external challenges.

In conclusion, the author concludes that these legal mechanisms are important for ensuring legal
stability and adaptability, allowing to respond to emergency situations and social challenges without
violating the basic rights and freedoms of citizens.

Keywords: derogation, abrogation, nullification, prohibition, restrictions, legal relations, rights.
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