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Posrusinyto npeamer cr. 305 KK Ykpainu sik 000B’sI3K0BY 03HAKY CKJIAly KPMMiHAa/Ib-
HOro npasonopymenss. IIpoanaiizoBaHo AyMKH iHIINX aBTOPIiB 040 BU3HAYCHHS IOHATTS
npeaMeTa KPUMIHAJILHOTO IPABONIOPYIEHHS i MM BUCHOBKY, 110 PEAMETOM KPUMIiHAJIb-
HOI'0 MPaBONOPYLIEHHS AOUiTbHO BU3HABATH pedi MaTepiaJlbHOro CBITY, 3 IPUBOAY AKHX 200 y
3B’AI3KY 3 AKHMH MOKe OyTH BUMHEHe KpUMiHAJIbHe mpaBonopyuieHHs. [IpenmMer kpuMiHaJIb-
HOI0 NPAaBONOPYIIEeHHA Le (PaKyJbTATHBHA 03HAKA CKJIAAy KPMMiHAJLHOIO NPABONOPYIIEHHS.
Skmo mpeaMer KPMMIiHAJIBLHOIO NMPABOMOPYLIEHHA NMPSAMO MO3HAYeHWH Yy AUCHO3MUIl cTaTTi
OcobauBoi yactTuau KK, To 115 nporo ckiagy KpuMiHaJIbHOI0 NPpaBoNopyuieHHs BiH Ha0yBae
crarycy o6oB’si3koBoro. Tak, mpenmerom crarti 305 KK Ykpainu € HapkoTruuni 3acodm,
NMCUXOTPONHI PeYOBHHH, iX AaHAJIOTM YU NpeKypcopu ado ¢ganbcudikoBaHi JikapcbKi 3aco0u.
BpaxoByrouu, mo Aanuii npeaMet 0e3nocepeHb0 3a3HAYEHHI B CTATTi, BiH € 000B’I3KOBOIO
03HAKOI0 CKJIAY KPMMiHAJIBLHOIO MPAaBONOPYLIEHHS, Mepeik NMpeaMeTiB, 3a3HaYeHUIl B CTATTi
€ BUYEPITHUM i po3muMpeHHI0 He nignsarae. Kpim Toro, po3mip i cTynens cycnijibHOI He0e3neKkn
HAPKOTHYHOr0 3aco0y, MCUXOTPONMHOI PeYOBHHM, IX aAHAJIOrY YU NpeKypcopy ado ¢aabcu-
(ikoBaHoroO JiKapchbKOro 3aco0y BILIMBAIOTH HAa KBaJidikalilo, ocKijJbkH 0c00a, AKa BUMHUIIA
BKa3aHe KPUMiHAJIbHe NPABONOPYLIEHHA NPUTATYETHCS 10 KPUMiHAJBLHOI BiANOBiIaIbHOCTI 32
OCHOBHMIi, KBaJIi(hikoBaHui a00 0c00,1MBO KBadi(PikoBaHUIl CKJIAA KPUMIHAJBHOIO NMPaBoONoO-
PYUIEHHS.

Taxk, npoananizyeasmmu npeamet 4.1,2,3 cr. 305 KK Ykpainu gidnuig BUCHOBKY, 110 IPH
Takiii KOHCTpyKHii cTaTTi Npu kBajidgikanii KpUMiHAILHO-TPOTUNPABHUX Aill 3 HAPKOTHY-
HMMHM 32c00aMH, ICUXOTPONTHUMHU pe4yoBHHAMM, GajibcH(PiKOBAHUMH JiKAPpCHbKUMHU 3ac00aMu
npoodJieMH HEMAE, OCKIJIbKHY 3aKOHOAABIIEM B CTATTI 4iTKO AudepenuiiioBano BinnoBinaibHicTh
1010 PO3MIPY HAPKOTHYHOIO 32c00y, MCUXOTPOIHOI PEYOBHUHH, iX AHAJIOTIB YH NPEKypCcopiB
a60 danbcuikoBaHOro JiKapcbKoOro 3aco0y (HeBeJIMKHIii, BeJUKHi, 0COOJIMBO BeJIMKHIi).
IIpore mono kpajidikanii KpUMiHATBHO-TIPOTHUIIPABHHUX il 3 0C00/IMBO HeOe3NeYHMMH HAPKO-
THYHUMH 32c00aMM, NCHUXOTPONIHUMHM PEYOBHHAMH, TO € MpPodjeMa, OCKIJIbLKH 0C00JMBO
He0e3ne4yHi HAPKOTHYHI 3ac00H, ICUXOTPONHI PpeYOBUHH € npeaMeToM Tijibku 4. 2 cT. 305 KK
Yxkpainn.
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Tomy 3anponoHOBAaHO 3AiliCHUTH MOAAIBILY THdepeHialiio BiAMOBiZaIbHOCTI 32 KPUMI-
HAJbHO NMPOTHIPABHi Aii 3 0c00/1MBO He0e3MEYHUMH HAPKOTHYHMMHM 3aco0aMu a0o0 MCHUXO-
TPONTHUMH PeYOBHHAMH 3 YPaxXyBaHHSM iX po3mipy (BeJIMKOro, 0co6,1MBO BEJIUKOr0) i Biamo-
BinHo BHecTH 3Minm B 4. 3 c1. 305 KK Ykpainu, a 4. 4 BUKJIACTH y HACTYNHIiH pegaKiii:

3. Konrpabanaa HapKOTHYHHUX 3ac00iB, ICHXOTPONHHUX PEYOBHH, iX aHAJIOTIB a0 mpe-
KypcopiB un (panbcudikoBaHux JiKapcbkuX 3aco0iB, BUMHEHa OPraHi3oBaHOI Trpymnowo, a
TaKOK, AKIIO MPeMeTOM KOHTpadanau 0y/Id HAPKOTHYHI 3ac00H, IICUXOTPOIHI PeYOBHHH, iX
aHAJIOTH YM NpeKypcopu a60 ¢anabcudikoBaHi JikapcbKi 3aco00H B 0c00J1MBO BeJIMKHX PO3Mipax
4 0c00JMBO HeOe3NeYHi HAPKOTHYHI 3ac00M 200 NMCUXOTPONHI PeYOBUHHN y BeJIHKHX PO3Mi-
pax, — KapaeTnes ...

4. KonTpadanaa 0co0,1MBO HeGe3MeYHNX HAPKOTHYHHUX 32C00iB, ICHXOTPONIHUX PEYOBHH
B 0C00JIMBO BEJIUKHX PO3Mipax, — KAPA€TbCA ...

Kuro4ogi ciioBa: nmpeaMer KpUMiHAJTBHOIO NIPABONOPYIICHHS; KOHTPa0aH/Aa HAPKOTHY-
HMX 3ac00iB; ICMXOTPONTHUX PEYOBHH, IX AaHAJIOTIB YM NpeKypcopiB a00 panbcnpikoBaHuX JIi-
KApCbKHX 32C00iB; KpUMiHAJIbLHE PABONOPYIICHHSA.

ocTranoBka npodaemu. KpuminaiabHe npaBOOpYIISHHS —1ie OAHA 3 (yHIAMEHTAJIbHUX KaTeropii
KPUMIiHAIBHOTO NPaBa 1 € KIIFOYOBUM MOHATTSIM UIA 1€ Tady3i IpaBa, BOHO € OCHOBOIO OyIb-IKOTO KpUMi-
HAJIbHO-TIPABOBOT'O MOHSATTA, a TaKOX 1HCTUTYTIB. SIK i Oynp-fKe iHIIE MPaBOMOPYIICHHS, KPUMIHAJIbHE
NPaBONOPYLICHHS BUMHAETHCA JTIOANHOW. TOMY MU MOXKEMO CTBEPIKYBATH, 1110 CaMe TOMY KPUMiHAJIbHOMY
NPaBOMOPYILICHHIO BIACTHBI BCi Ti 00’ €KTHBHI 1 Cy0’ €KTHBHI OCOOIMBOCTI, SIKi XapaKTEPU3YIOTh ITOBEIIHKY
JIOAMHU. a caMe (i3uUHI BIACTHUBOCTI — L€ PyXH JIIOJMHU SIKIi BOHa BUMHSAE a00 YTPUMYETbCA BiJ iX
BUMHEHHS, BUKOPHUCTOBYE (i3W4Hi, XiMiuHi, O10OTiYHI, a TaKOX iHIII 3aKOHOMIPHOCTI yChOTO, IO HAac
OTOYYE; TICHXOJIOTIYHI BIACTUBOCTI — MPOSBICHHS CBIOMOCTI, BOJI, MOTHBAIlisl TIOBEIHKH, i Lijecps-
MoBaHicTh. OTXe, SKIIO KpUMiHaJbHE NPABOIOPYLICHHS BUMHEHE Yy peanbHiil AificHOCTI € (haKTHYHOIO
CTOPOHOIO €IMHOT ITiJICTABH KPUMIHAIBHOI BIAMOBIJAILHOCTI, TO BIJIOBITHO O MOJIOKEHb YacTUHH 1 CT. 2
KK Ykpainu ckiag KpuMiHAIBHOTO MPABOMOPYLICHHS € FOPUANYHOIO (IPABOBOIO) CTOPOHOIO II€T MiICTaBH.
Hayka kpuMiHampHOTO TpaBa TPAIUIIHHO MONUISE O3HAKK CKIIAAIB KPUMIHAIBHUX MPaBOMOPYIICHD
Ha 000B’s13KOBI Ta (pakysiabraTuBHi. OOOB’SI3KOBI 03HAKW 3aKOHOJABEIh BKJIIOYAE O BCIX CKIIAJIB KpUMI-
HAJILHUX TIPaBOMOPYIICHb, (HaKkyIbTaTUBHI X Iepeq0adeHo JHIIe B OKPEMHX CKIaJaX KPUMiHAIbHUX
MIPABOIOPYIIEHB, MPOTE, KoMK (aKyJIbTaTUBHI O3HAKH 3a3HAYCHI B CTATTi, TO BOHH CTalOTh 000B’ I3KOBUMH,
Tomy po3risia npeamery ct. 305 KK Ykpainu € akTyanbHUM, OCKIJIBKY TPaBHJIbHE BU3HAYCHHS MIPEIMETY
IILOT0 KPHMIHAJIBHOI'O IPABONOPYIICHHS € BaYKIMBHM JUIs MPaBUIBHOI KBasidikallii, a BIIIOBIIHO 1
NPU3HAYCHHS TOKAPAHHSI.

AHaji3 mocaimkeHHss mpoojemu. [IuraHHsaMm 11070 ocoOymBocTel mpeaMera posminy XIII
Oco6muBoi vactuau KK VYkpainum npuaiisiim yBary B cBoOix poOoTax Taki Haykosii: O. KpaBuenko,
I'. JJoboma, H. Mipomauuenko, A. Mysuka, €. ®ecenko 1 iH. g nmpobnema mociimkyBaiach OararbMa
aBTOpaMH, MPOTe JesKi ii acleKTH NOTPeOyIOTh MOJAIBIIONO aHali3y, TCOPESTUYHOTO PO3IIIAY, a TaKOX
HAyKOBOTO OOIPYHTYBaHHSI.

Mera crarTi. MeToro cratti € nochimkenns npeamery cT. 305 KK Vkpainu sk 000B’ 13K0BOT 03HAKH
CKJIaJly KPUMIHAIBHOTO TPABOMOPYIICHHS

Bukian ocHoBHOro marepiany. B ropuanuHiii Jliteparypi BUCBITJICHI Pi3HI JIyMKH PO TpEaAMET
KpuMiHanbHoro npasonopymenss. Kymmirt B. I1., Humopux L. 1., Kanuip B. C. siki nocnimxyBanu nutanss
PO MOHATTS MPeIMeTa KPUMiHAIBHOTO IPABOMIOPYIIEHHS BU3HAYAIOTh HOTO SIK Pedi MaTepiaJbHOTO CBITY,
AK1 MOXYTh MiJIaBaTHCh KPUMiHAJIbHO-TIPABOBOMY BIUIMBY a00 Y 3B’SI3KY 3 SIKUM BUMHSETHCS KPUMiHAJIBHE
npasonopymienss [1, ¢. 66]. ITomosuuem O. B., Tomanr JI. B., JlatkoBcekum I1. T1. 1ano BU3HAYEHHS, 110
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NpeaMETOM KPUMIHAJIBHOTO MPABOMOPYLIEHHS PO3YMIIOTh TaKOX pedl MaTepiajJbHOro CBITY, SIKi MarOTh
NEeBHI BJIACTUBOCTI SKI KpUMiHaJbHE 3aKOHOJABCTBO TOB’SI3y€ y MisIX OCOOH, SKa BUMHMIA KpUMIHAJIbHE
IPaBOMOPYIICHHST O3HAKH KOHKPETHOTO CKIaJy Takoro mpasomopyiueHHs [2, c. 37]. My3uka A. A. i
€. B. Jlamyk, BU3HAYalOTh OpPEIMET KPUMIHAIBLHOTO MPABOMOPYIICHHS SK MaTepialbHi LIHHOCTI (sIKi
JIFOJIMHOKO MOXKYTh CIIPUAMATHCS OpraHaMK 9yTTs 200 (PiKCYIOTHCs CrelialbHUMU TEXHIYHUMH 3aC00amMn),
3 MPUBOJY SIKHUX, & TAKOXK IIUIIXOM 0E3MOCepeHbOro BIUIUBY Ha siKi (200 TaKOro BILIMBY MOXeE He OyTH)
BUMHSETHCS KpUMiHANBHO-TIpoTHIIpaBHe AisiHHS [3, ¢. 110]. Ha Hamry nymKy, mpeaMeToM KpUMiHAIBHOTO
NPaBONOPYLIEHHS AOLIFHO BU3HABATH PEUi MaTepialbHOTO CBITY, 3 IPUBOLY SKHUX a00 y 3B’SI3KY 3 SIKUMHU
MOXe OyTH BUMHEHE KpHUMiHallbHEe MpaBonopyuieHHs. I[Ipeamer KpuUMiHAIBHOTO MNPaBOMOPYLICHHS €
(hakynbTaTUBHOIO O3HAKOIO CKJIaly KPHUMiHAJBHOIO MPaBOIOPYLICHHS. SIKIIO mpeaMeT KPUMiHAIBHOTO
NPaBONOPYLISHHS MPSIMO MO3HauYeHuH y aucnosuuii crarti Ocobnusoi yactunu KK, To aist nporo ckiany
KPUMiHAJIBHOTO MPaBONOPYIIEHHs BiH HaOyBae cTaTtycy 000B’s13k0Boro. Kpim Toro AominsHO BiA3HAYNTH,
110 JJ1s1 IpeAMETa KpUMiHAJIBHOTO MIPAaBOMOPYILIEHHS XapaKTepHi eBHI 03HaKH, 1X € 6araro, aje TeOpETUIHE
y3araibHEHHS J03BOJISIE BUAUIUTH TPH OCHOBHI: 1€ (i3uuHa O3HaKa, siKa Xapakrepusye (i3WYHUN CTaH
npeaMeTa; coliajibHa O3HaKa PO3KPUBAE 3B’SI30K MpeaMeTa KPUMIHAIBHOIO MPABOMOPYIICHHS 3 1HIIUMHU
COIIAIbHUMK OJlaraMH, a TaKOX BCTAHOBJIOE HOT0 MICIIE B CHUCTEMi IMX OJar, sKi OXOpPOHSIOTHCS
KPUMIiHATBHUM 3aKOHOM; IOpUIMYHA O3HAKa BCTAHOBIIIOE IOPUIMYHUI CTATyC MpeaMeTa KPUMiHAIBHOTO
npaBornopynieHHs. B 3akoHi mpo KpUMiHANBHY BiAMOBINANBHICTh O3HAKH TpEJMETa KPUMIiHAIBHOTO
NPaBONOPYIICHHS OMKCaHI MO-pi3HOMY (BU3HAYA€ThCs MeBHUIT BU npeamera(iB), HAAAETCS MPUOTU3HUIMA
Yy BUYEPIHHUHA IX TMEperiK, TMepesik MpeaMeTiB KPUMIHAIBHOTO MpPaBOMOPYIICHHS HABOIUTHCS THUMHU
HOpPMaTHBHHUMHU aKTaMH, 10 sSKuX Bifcuiae came KK Ykpainu). Mu posrisineMo KOHKpeTHO npenmer cT. 305
KK Vkpainu, npeaMeTroM Ii€i CTaTTi € HapKOTHYHI 3acO0H, MCHUXOTPONHI PEUYOBUHH, iX aHAJOTH YU
npekypcopu abo danbcudikoBani Jikapcbki 3acobu. BpaxoByrouu, mo naHuil mpeaMeT Oe3mocepenHbo
3a3Ha4eHUH B CTaTTi, BiH € 00OB’S3KOBOIO O3HAKOIO CKIIAy KPUMiHAJIBHOTO MPaBOMOPYIIECHHS, MEPEeTiK
NpEeMETIB, 3a3HAYCHUI B CTATTI € BUYEPITHUM 1 PO3IIUPEHHIO He mijysrae. KpiM Toro, po3mip i cTyneHb
CycHiIbHOI HeOe3MeKn HApKOTUYHOTO 3aco0y, MCUXOTPOMHOT PEYOBUHH, iX aHAJIOTY YH MPEeKypcopy ado
(hanpcudikoBaHOIO JIIKAPCHKOI'0 3aco0y BILIMBAIOTh Ha KBali(iKallifo, OCKIIbKH 0c00a, sSiKka BYMHHIIA
BKa3aHe KpUMiHaJbHE TPABOMOPYIICHHS MPUTATYETHCS 10 KPUMIHAIBHOI BIIMIOBIANILHOCTI 32 OCHOBHUH,
kBaJidikoBaHUH a00 0cOOIMBO KBTI (DiKOBAaHHUI CKIIA KPUMIHAILHOTO TIpaBonopyiieHHs. s 3pyqHocTi i
npaBwIbHOT KBami(ikalii 3aKOHOJaBellb CUCTEMATH3yBaB HAPKOTHUYHI 3ac00M, TICHXOTPOIHI PEUOBHHH,
npekypcopu y Ilepeniky HapKOTHYHHUX 3acO0IB, MICUXOTPOIHUX PEUOBHH 1 MPEKYPCOPIB, 1€ HAPKOTUYHI
3aco0M, TNCHXOTPOITHI PEYOBHMHH, MpeKypcopu posmimieHi B Tabmumsax Big I mo IV, me BpaxopaHo ix
KOPHUCHICT JJISi BUKOPUCTAHHS Y MEIUYHUX LUIAX, a TAKOX 3aJEeKHO BiJ| CTYNEHs iX HEOE3MmeKH IS
3JIOpOB’ sl HACEJICHHS, SIKY BOHA MOXXYTh CHIPUYUHUTHU TPH 3JI0OBKUBAaHHI HIUMHU.

B mpumitni mo crarti 305 KK Ykpainu 3a3nHadaeTsbcs, M0 BENUKUI Ta 0COOIMBO BETUKUI pO3MIp
HAapKOTHYHHX 3ac00iB, NMCHUXOTPOIHUX PEUOBHH, IX aHaJoriB abo MPeKypcopiB, a TAKOXK OTPYHHHX YU
CHJIHOJIIOUMX PEYOBHUH a00 OTPYWHHX YK CHIBHOIIIOUMX JIKapChKUX 3aco0iB, abo ¢anbcudikoBaHux
JikapceKux 3aco0iB, mo BHKoOpUcTOBYeTbca B po3aini XIII KK Ykpainu, BH3HauaeTbcs LEHTPaIbHUM
OpraHoM BHUKOHABYOI BJIaJH, KUK 3a0e3redye NepKaBHY MOJITHKY y cepl OXOpOHU 340POB’sl, pa3oM 3
LEHTPaJIbHUM OPraHOM BHKOHABYOI BJIAAH, 110 (GOPMYE AEpKaBHY MONITUKY y cdepi 00iry HAapKOTUYHUX
3ac00iB, ICUXOTPOITHUX PEYOBHH, iX AHAIOTIB i MPEKypPCOpiB, MPOTUIl X He3akoHHOMY 00iry [4]. Kpim
Toro MiHICTEPCTBOM OXOPOHH 370poB’st Ykpainu npuitaato Hakas Big 1 cepnus 2000 poxy Ne 188 sixum
3aTBepkeHo: Tabnuus 1 HeBEeIMKHX, BETUKUX Ta OCOOIMBO BETUKUX PO3MIpiB HAPKOTUYHHUX 3aC001B, 1110
3HAXOAATHCS y HE3aKOHHOMY 00iry; TaOmuis 2 HeBeNUKUX, BEJMKHX Ta OCOOIMBO BEIMKHX PO3MIpiB
NICUXOTPOIHUX PEYOBHH, 10 3HAXOIATHCS Y He3aKOHHOMY 00iry; Tabnuist 3 BeIMKHUX Ta 0COOJIMBO BETUKUX
PO3MipiB MPEKYPCOPIB, IO 3HAXOAATHCS y HE3aKOHHOMY 00iry [5].

Otxe, npoananizyBasmu ckiang 4.1 cr. 305 KK Vkpainu BOayaeTscs, 1m0 NpeAMETOM OCHOBHOTO
CKJagy KOHTpaOaHIM € HapKOTHYHI 3acoO0HM, ICHXOTPOIHI PEYOBHMHH, IX aHAJOTH YU HPEKypcopH abdo
(anbcudikoBaHi JiKapchKi 3aCO0M PO3MIp AKHX € HEBEIUKUM 1 3HAYHUM; KBaJTi(iKOBaHOTO CKJary 3a 4. 2
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ct. 305 KK Ykpainu — 0co0auBo HeOe3meuHi HapKOTUYHI 3aCO0M YK MICUXOTPOITHI PEUYOBHHU a00 HAPKO-
THUYHI 3aCO0H, TICUXOTPOITHI PEUOBHHH, 1X aHAJIOTH Y HpeKypcopu abo ¢aiibcudikoBaHi JiKapchbKi 3ac00u
y BEJIMKUX pO3Mipax; oco0IMBO KBajtiikoBaHoro ckiaay 3a 4. 3 cT. 305 KK Vkpainu — 0co0a1uBO BeTUKHI
PO3Mip HAPKOTUYHUX 3aCO01B, TICHXOTPOITHUX PEUOBHH, X aHAJIOTiB 200 IpeKypcopiB un (anbcruikoBaHUX
Jikapcekux 3aco0iB. OTke, MPU KPUMIHATHLHO-IIPABOBIH KBatidikalii KpUMiHATBHO-IPOTHIIPABHUX il 32
BuMHEHHS KoHTpabanmu 3a cr. 305 KK Vkpainu ne npeaMeTroM € HapKOTHYHI 3aco0HW, MCHXOTpPOIHI
peuoBHHH, QanbcuikoBaHi JiKapchKi 3aco0M MUTaHb HE BUHHUKAE, OCKIJIBKH 3aKOHOJABELb B CTATTI YiTKO
IUQepeHLioBaB KpUMiHAIBHY BiAMOBINANBHICTh IIOAO PO3MIpY HAapPKOTHYHOTO 3aco0y, MCHXOTPOIHOI
PEYOBHHH, X aHAJIOTIB YU MPEKYPCOPiB a00 (anbcrhikoBAaHOTO JTiKAPCHKOT0 3ac00y (HEBENUKHI, BEIHKUIA,
ocobnuBo Benmukui). Ilpore mpu KBamidikamii KpUMiHAIBHO-POTHUIPABHUX [isiHb IOJO OCOOIHUBO
HeOe3MeYHNX HApKOTUYHUX 3aC001B, ICUXOTPOITHUX PEUOBHH € MPo0sIeMa, OCKIIBKHA 0COONIMBO HEeOe3MeuHi
HapKOTHYHI 32001, ICUXOTPOIIHI pe4yoBUHH € nipeaMeToM Tibku 4.2 cT. 305 KK Vkpainu. Tak, nanpukmnas,
BUHMKA€E MUTAHHA MpH KBaliikalili Mpu HE3aKOHHOMY IOBOIKEHI 3 repoiHoM, sikuil 3rimHo Tabmummi 1
HeBenukux, BEIUKUX 1 0COOIHBO BEIUKHX PO3MIPiB € 0COOIHBO HeOE3MEUHNM HAPKOTHIHHM 3ac000M [2].
Omxe, 3a HE3aKOHHE MMOBOJDKCHHS 3 TePOTHOM, HE3aJICKHO BiJl po3Mipy ( HEBETHKOTO, BEIUKOT0, OCOOINBO
BEJIMKOI'0) Bi/MOBiIaIbHICTh HACTA€ TUMbKHU 32 4.2 ¢T. 305 KK Ykpainu, npote MeTanoH, SKUil BiIMOBIIHO
1o Tabmuui 1 HeBenmukux, BEIMKHX i OCOOJMBO BEIMKUX PO3MIpIB € HAPKOTHUHHUM 3acobom [2] i 3a
HE3aKOHHE MOBOUKECHHS 3 METaJOHOM Y OCOOJIMBO BEIMKOMY PO3Mipi BiAMOBiJANBHICTD HACTAE 32 Y. 3 CT.
305 KK VYxkpainu. Takum 9nHOM, BUXOISYHN 3 KOHCTPYKIIII CTAaTTi, 32 HE3aKOHHE TIOBOXKEHHS 3 0COOIUBO
HeOe3MeYHUMH HAapKOTUYHHMH 3ac00aMH, NCUXOTPOIIHUMH PEYOBUHAMHK HE3aJIeKHO Bif iX po3Mipy aii
ocobu kBaligikyeThscs Tinbku 3a 4. 2 ¢T. 305 KK Ykpainu Tomy, 0 iHII YaCTUHH CTATTi TAKOTO MPEAMETY
HE MICTATh. Taka KOHCTPYKIliSl CTAaTTi JTO3BOJISIE YHUKHYTH KOHTpaOaHAMCTaM Bij BiAMOBITAIEHOCTI 3a
KPUMiHAJIBHO MPOTHIIPABHI Aii, KOJIM MPeIMETOM € 0coONIMBO HEOE3MeUHI HApKOTUYHI 3aCO0M UM TICHXO-
TPOIHI PEUYOBHHH Y BEIMKUX i 0COONIMBO BEIHMKHUX po3Mipax. TiaymauHi CIOBHMKHM B 3aralbHOMY po3’sc-
HIOIOUM MOHATTA “AudepeHuianis’ BU3HAYAIOTH MOTO SK PO3MOALT LIJIOro Ha pi3Hi ¢opmu, yacTuHU abo
cTyneHi. ToMy, KOJIM MU TOBOPUMO TIPO Au(epeHIlialito KpUMiHATbHOT BiAOBIIATBHOCTI, TO PO3YMIEMO IO
Ma€ HACTaBaTH PI3HWH BHUJ KPUMIHAIBHOI BiIMOBIJAIBFHOCTI 32 Pi3HI KPUMIHAIBHI MPaBOMOPYIICHHS 1
BiJIIIOBIIHO 33 OJTHOPI/IHI KpUMIiHAJIbHI IPABOIIOPYIICHHS 3 PI3HUM CTYIIEHEM TSIKKOCTI.

BucHoBkH . BpaxoByroun BHKJIaJCHE BBAKAEMO JOIUIBHAM 3IIHCHUTH HOJANbINY AudepeHIiiaiito
KPUMIHAJIBHOT BiJIMIOBINAJIBHOCTI 32 HE3aKOHHE IMOBOJDKEHHS 3 OCOOJIMBO HEOE3NECYHUMHU HAPKOTHUYHUMHU
3ac00aMH Y MCUXOTPOIIHUMH PEYOBMHAMH 1 BpaxyBaTu iX po3mip (Benaukuil, ocoOnmBo Benukuii). Kpu-
MiHaJIbHA BiJIOBIIANBHICTh 332 HE3aKOHHE MOBOJPKEHHS 3 0COOJIMBO HEOE3MEUHUMH HAPKOTUYHUMH 3aCO-
0aMu 4¥ TICUXOTPOITHUMHU PEYOBUHAMH Y BEIIMKUX 1 OCOOIMBO BEIMKHX po3Mipax Mae OyTu OUIbII cyBOpa
HI)K 32 HE3aKOHHE TTOBOJPKEHHS 3 HAPKOTHYHHMH 3aC00aMH, ICUXOTPOITHUMHU PEYOBHHAMH, ITPEKYPCOpaMHU
a6o danbcnikoBaHUMU JIIKAPCHKUMH 3ac00aMH y BEIUKHX 1 0COOIHMBO BEJMKHUX PO3Mipax.

BpaxoByrouu BUKIaJcHe, BBAXXAEMO 3a JIOIIbHE BHeCTH 3MiHM B 4. 3 ¢T. 305 KK Vkpainy, a 4. 4
BUKJIACTH Y HACTYIHIN PEAAKIIii 3 TAKUM 3MiCTOM:

3. Konrpabanga HapKOTUYHHUX 3ac00iB, MICUXOTPOITHUX PEYOBHH, iX aHAJIOTIB YH MpPEKypcopiB abo
(anbcudikoBaHuX JKapChKUX 3ac00iB, BUMHEHA OPTraHI30BAHOK TPYIOIO, a TaKOX, SKIIO MPEAMETOM
KOHTpabaH/u OyJIM HAPKOTUYHI 32acO0U, TICHXOTPOITHI PEYOBUHH, 1X aHAJIOTH YU TpeKypcopu abo (anbcu-
(hikoBaHi JIikapchKi 3acO0M B 0COOJIHMBO BEIHKHX po3Mipax abo ocoOnnBo HeOe3neuHi HApKOTHYHI 3aCO00H
YM TICUXOTPOIHI PEYOBUHH y BEIMKHX PO3Mipax, — KApaeThCs. . .

4. Konrpabanjga ocoOIMBO HEOE3NEUHNX HAPKOTHYHKX 3aC00iB, ICHXOTPOITHUX PEYOBUH B 0CO0-
JIMBO BEITUKUX PO3Mipax, — KapaeTbesl. ..
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SUBJECT OF ART. 305 OF THE CRIMINAL CODE OF UKRAINE AS A MANDATORY
ELEMENT OF A CRIMINAL OFFENSE

The subject matter of Article 305 of the Criminal Code of Ukraine has been considered as a
mandatory element of the offense. The opinions of other authors regarding the definition of the concept
of the subject matter of a criminal offense have been analyzed, and it has been concluded that the subject
matter of a criminal offense should be understood as things of the material world that may be the subject
of a criminal offense or are related to it. The subject matter of a criminal offense is an optional element
of the offense. If the subject matter of a criminal offense is directly indicated in the disposition of the
relevant article of the Special Part of the Criminal Code, it acquires the status of a mandatory element.
Thus, the subject matter of Article 305 of the Criminal Code of Ukraine is narcotic substances,
psychotropic substances, their analogues or precursors, or counterfeit medicinal products. Considering
that this subject matter is directly mentioned in the article, it is a mandatory element of the offense, and
the list of items mentioned in the article is exhaustive and cannot be expanded. In addition, the size and
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degree of social danger of a narcotic substance, psychotropic substance, their analogue or precursor, or
counterfeit medicinal product affect the qualification, as the person who commits the criminal offense is
held criminally responsible for the basic, qualified, or particularly qualified form of the offense.

Therefore, after analyzing the subject matter of paragraphs 1, 2, and 3 of Article 305 of the
Criminal Code of Ukraine, it has been concluded that there are no issues in the qualification of criminal
offenses involving narcotic substances, psychotropic substances, or counterfeit medicinal products, as the
legislator clearly differentiates the responsibility based on the size of the narcotic substance, psychotropic
substance, their analogues or precursors, or counterfeit medicinal product (small, large, particularly
large). However, regarding the qualification of criminal offenses involving particularly dangerous
narcotic substances or psychotropic substances, there is a problem, as particularly dangerous narcotic
substances and psychotropic substances are only the subject matter of paragraph 2 of Article 305 of the
Criminal Code of Ukraine.

Therefore, it is proposed to further differentiate the responsibility for criminal offenses involving
particularly dangerous narcotic substances or psychotropic substances, taking into account their size
(large, particularly large), and accordingly make changes to paragraph 3 of Article 305 of the Criminal
Code of Ukraine, and present paragraph 4 in the following version:

3. Smuggling of narcotic substances, psychotropic substances, their analogues or precursors, or
counterfeit medicinal products committed by an organized group, as well as if the subject of smuggling
was narcotic substances, psychotropic substances, their analogues or precursors, or counterfeit medicinal
products in particularly large quantities or particularly dangerous narcotic substances or psychotropic
substances in large quantities, shall be punished...

4. Smuggling of particularly dangerous narcotic substances, psychotropic substances in
particularly large quantities shall be punished...

Keywords: subject matter of a criminal offence; smuggling of narcotic drugs; psychotropic
substances; their analogues or precursors or counterfeit medicines; criminal offence.
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