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Posrusinyto npeamer cr. 305 KK Ykpainu sik 000B’sI3K0BY 03HAKY CKJIAly KPMMiHAa/Ib-
HOro npasonopymenss. IIpoanaiizoBaHo AyMKH iHIINX aBTOPIiB 040 BU3HAYCHHS IOHATTS
npeaMeTa KpUMIHAJBHOIO NPaBONOPYIIEHHS i MiZICYMOBaHO, 110 NMpeIMeTOM KPHMiHAIBHOIO
NMPaBONOPYLIEHHS OULILHO BM3HABATH pedyi MaTepiaJlbHOr0 CBiTY, 3 MpUBOAY SKHX a00 y
3B’AI3KY 3 AKHMH MOKe OyTH BUMHEHe KpUMiHaJIbHe nmpaBonopyueHHs. [IpenmMer kpuMiHaJIb-
HOI'0 MPaBONOPYIIeHHH — e GaKyJbTATHBHA 03HAKA CKJIA1y KPUMiHAIBHOIO NPABONOPYIIEH-
Hsl. SIKII0 npeaMeT KPpUMIHAIBLHOTO MPABONOPYLIEHHS MPSAMO MO3HAYEHHI Y AMCIO3ULIT cTATTI
OcobauBoi yacTunu KK, To 115 nporo ckiagy KpuMiHaJIbHOI0 MPpaBoNopyuieHHs BiH Ha0yBae
crarycy o6oB’si3koBoro. Tak, mpenmerom crarti 305 KK Ykpainu € HapkoTuuni 3acodm,
NCUXOTPONHI Pe4YOBHHH, iX AaHAJIOTM YU NMpeKypcopu ado ¢panbcudikoBaHi JikapcbKi 3aco0u.
BpaxoByroum, mo ueii mpeaMer 0Oe3mocepelHbO 3a3HAYeHHIl B CTATTi, BiH € 000B 3KOBOIO
03HAKOI0 CKJIAY KPMMiHAJIBLHOIO MPAaBONOPYLIEHHS, Mepeik NMpeaMeTiB, 3a3HaYeHUIl B CTATTi
€ BUYEPIHUM i po3mipeHHIo He miansarae. Kpim Toro, po3mip i cTyninb cycnijibHOI HeOe3nexkn
HAPKOTHYHOr0 3ac0o0y, MCUXOTPONMHOI PeYOBHHM, IX aHAJIOrY YU NpeKypcopy ado ¢aabcu-
(ikoBaHoroO JiKapcbKOro 3aco0y BILIMBAIOTH HAa KBaJidikalilo, ocKijJbkH 0c00a, AKa BUMHUIIA
BKa3aHe KpUMiHAJIbHE NMPABONMOPYIIEHHS, MPUTATYETHCA 10 KPUMiHAJIBHOI BiANOBiAadbHOCTI
3a OCHOBHHUIA, kBaniikoBaHuii a00 0c00,1MBO KBAJTi(iKOBaHUI CKJIa] KPUMiHAJIBHOIO MPaBo-
NOPYILIEHHS.

Taxk, npoanasnizyBapmu npeamet 4. 1,2,3 c¢1. 305 KK Ykpainm, iiiimig BUCHOBKY, 110 IPH
Takiii KOHCTpyKuii cTaTTi Npu kBajidgikanii KpUMiHAILHO-TPOTUNPABHUX Aill 3 HAPKOTHY-
HMMHM 32c00aMH, ICUXOTPONTHUMHU pe4yoBHHAMM, PajibcH(pPiKOBAHUMU JiKAPCHbKUMHU 3ac00aMu
npooJieMu HEMAE, OCKIJIbLKH 3aKOHOAABIIEM B CTATTI 4iTk0 AudepenuiiioBano BinnoBinaibHicTh
1010 PO3MIPY HAPKOTHYHOI0 32c00y, MCUXOTPOIHOI PeYOBHUHH, iX AHAJIOTIB YH NPEKypcopiB
a60 ¢anbcudikoBaHOro JiKapcbKoOro 3acofy (HeBeJIMKHIii, BeJUKHi, 0COOJIMBO BeJIMKHIi).
IIpore mono kpajidikanii KpUMiHATBHO-NIPOTHUIIPABHHUX il 3 0C00JIMBO HeOe3NeYHMMH HAPKO-
THYHHMH 32c00aMH, ICUXOTPONIHUMHU PE4OBUHAMHU, TO € NMPodIeMa, OCKIJILKH 0C00J1MBO Hebe3-
neyHi HAPKOTHYHI 3ac00M, NMCUXOTPONHI peyoBHMHH € mpeamerom Tinbku 4. 2 cr. 305 KK
Ykpainn.
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Tomy 3anponoHOBAaHO 3AiliCHUTH MOAAIBILY THdepeHialiio BiAMOBiZaIbHOCTI 32 KPUMI-
HAJbHO NMPOTHIPABHi Aii 3 0c00/1MBO He0e3MEYHUMH HAPKOTHYHMMHM 3aco0aMu a0o0 MCHUXO-
TPONTHUMH PeYOBHHAMH 3 YPaxXyBaHHSM iX po3mipy (BeJIMKOro, 0co6,1MBO BEJIUKOr0) i Biamo-
BimHO BHecTH 3MiHHM B 4. 3 cT. 305 KK Ykpainu, a 4. 4 BUKJIACTH Y TaKill pegakirii:

3. Konrpabanaa HapKOTHYHHUX 3ac00iB, ICHXOTPONMHHUX PEYOBHH, iX aHAJOTIB a0 mpe-
KypcopiB un (panbcudikoBaHux JiKapcbkuX 3aco0iB, BUMHEHa OPraHi3oBaHOK TIpymnowo, a
TaKOK, AKIIO0 MPeMeTOM KOHTpadanau 0y/Id HAPKOTHYHI 3ac00H, ICUXOTPOIHI PeYOBHHH, iX
aHAJIOTH YM NpeKypcopu a60 danabcudikoBaHi JikapcbKi 3aco0H B 0c00J1MBO BeJIMKHX PO3Mipax
4 0c00JMBO HeOe3NeYHi HAPKOTHYHI 3ac00M a00 NMCUXOTPONHI PeYOBUHHN y BeJIHUKHX PO3Mi-
pax, — KapaeTnes ...

4. KonTpatdanga 0co0,1MB0 HeGe3MeYHMX HAPKOTHYHHUX 32C00iB, ICHXOTPONIHUX PEYOBHH
B 0C00JIMBO BeJIHKHX PO3Mipax, — KAPA€TbCA ...

Kuro4ogi cioBa: mpeaMer KpUMiHAJIBHOIO NPABONOPYIIECHHS, KOHTPAa0aHAa HAPKOTHY-
HHX 32c00iB, NICHXOTPOIHUX PEYOBHH, iX aHAJIOTIB 4YM MpeKypcopiB a60 panbcudikoBanux Ji-
KApCbKHX 32C00iB, KpUMiHAJIbHE IPABONOPYILICHHS.

IocTranoBka npodjaemu. KprmiHansHe npaBONoOpyLICHHS — L€ 0HA 3 (yHIaMEHTAJIbHUX KaTeropii
KPUMiHAIBHOTO NPaBa 1 € KIIFOYOBUM MOHATTSIM UIA 1i€l Tady3i IpaBa, BOHO € OCHOBOIO OyIb-IKOTO KpUMi-
HAJIbHO-TIPABOBOT'O MOHSATTA, a TaKOX 1HCTUTYTIB. SIK i Oynp-fKe iHIIE MPaBOMOPYIICHHS, KPUMIHAJIbHE
NPaBOMOPYLICHHS! BUMHAETHCA JTIOAMHOI. TOX MOXKEMO CTBEpAXKYBAaTH, L0 caMe€ TOMY KpUMiHAJIbHOMY
NPaBOMOPYILIEHHIO BIACTHBI BCi Ti 00’ €KTHBHI 1 Cy0’ €KTHBHI OCOOJIMBOCTI, SIKi XapaKTEPU3YIOTh ITOBEIIHKY
JIOAMHU. a came ()i3M4HI BIACTUBOCTI — L€ PYXH JIIOAWHH, SKi BOHAa BUMHSE a00 YTPHUMYETHCS BiX iX
BUMHEHHS, BUKOPHUCTOBYE (i3W4Hi, XiMiuHi, O10OTiYHI, a TaKOX iHIII 3aKOHOMIPHOCTI yChOTO, IO HAac
OTOYYE; TICHXOJIOTIYHI BIACTUBOCTI — MPOSBICHHS CBIOMOCTI, BOJI, MOTHBAIlisl TIOBEIHKH, i Lijecps-
MoBaHicTb. OTXe, SKIIO KpUMiHAJIbHE MPaBOIMOPYIICHHS, BUMHEHE y PeasIbHIN AIHCHOCTI, € (haKTUUHOIO
CTOPOHOIO €IMHOT ITiJICTABM KPUMIHAJIBHOI BIAMOBIJAILHOCTI, TO BIJIOBITHO O MOJIOKEHb YacTUHH 1 CT. 2
KK Ykpainu ckiag KpuMiHAIbHOTO MPaBOMOPYLICHHS € FOPUANYHOIO (IPABOBOIO) CTOPOHOIO III€T MiICTaBH.
Hayka kpuMiHanbHOTO TpaBa TPAIUIIHHO MONUISE O3HAKK CKIIAAIB KPUMIHAIBHUX MPaBOMOPYIIECHD
Ha 000B’s13K0BI Ta (axyynbraThBHi. OOOB’SI3KOBI 03HAKW 3aKOHOJABEIh J0JIyYa€e 0 BCIX CKIAIIB KpUMi-
HaJIBHUX MPAaBONOPYIICHb, PaKyJbTaTHBHI )X MepeadadueHo JIMIIE B OKPEMHX CKJIaJax KpUMIHAIBHUX Ipa-
BOIOPYIIECHD, MPOTE, KOJIM (haKyIbTaTUBHI O3HAKW 3a3HAYCHI B CTATTi, TO BOHU CTalOTh OOOB’SI3KOBUMH,
Tomy posrisiyr npeameta cr. 305 KK Ykpainu € akTyanbHUM, OCKUTBKH MPaBUIIbHE BU3HAYCHHS MpEaAMETa
LOTO KPUMIHATBHOTO MPABOMOPYIICHHS € BKIMBUM JUIS TPAaBUIBHOT KBaTi(iKaIii, a BiAMOBIHO 1 TpH-
3HAYCHHS TMOKapaHHS.

AHaJi3 pociigkeHHst mpoodsemu. [TutanusaMm om0 ocodauBoctedt nmpeameta po3ainy XIII Oco6-
nuBoi yactuau KK Ykpainu npucBsiayBaim yBary B cBoix podorax taki Haykosi: O. Kpasuenko, I'. JIo6o-
na, H. Mipomnudenko, A. My3suka, €. ®ecenko Ta iH. Llg mpobiieMa gociimpkyBanack baraTbMa aBTOpaMH,
MPOTE JIesAKi 11 acleKTH MOTPeOyIOTh MOAAJBIIOrO aHajli3y, TEOPETUYHOTO PO3IIIAAY, @ TAKOXK HAyKOBOTO
OOTpyHTYBaHHS.

Mera crarTi. MeToro craTTi € nocnimpkenns npeameta ct. 305 KK Ykpainu sk 000B’ 13K0BOT 03HAKH
CKJIaJly KPUMIHAJIBHOTO IPABOTIOPYIIICHHS.

Bukian ocHoBHOro marepiany. B ropuanuHiii litepatypi BUCBITJICHI Pi3HI JIyMKH PO TPEAMET
KpuMiHanbHoro npasonopymenss. B. I1. Kymmir, 1. . Humopuk, B. C. Kanuip, ski gocnigxyBanyu nuTaHHs
PO MOHATTS IPEAMETa KPUMiHAIBHOTO PaBONOPYIICHHs, BU3HAYAIOTH HOTO SIK peyi MaTepiaJlbHOTO CBITY,
110 MOKYTh IiJIaBaTHCh KPUMiHATBLHO-TIPABOBOMY BIUIMBY a00 Y 3B’3KY 3 SIKUM BUMHSIETHCS KpUMIHATIBHE
npasonopymiensst [1, c. 66]. O. B. ITomosu4, JI. B. Tomami, I1. TT. JIaTKOBCbKUI Jai BH3HAYEHHS, IO
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NpeaMETOM KPUMIHAJIBHOTO MPABOMOPYLICHHS! PO3YMIIOTh TaKOXX pedi MaTepialbHOrO CBITY, IO MalOTh
NEeBHI BJIACTUBOCTI, SIKI KpUMiHaJIbHE 3aKOHOJABCTBO IMOB’S3y€ y MisIX OCOOH, SIKAa BUMHHIIA KpUMiHAJIbHE
IPaBOMOPYIICHHST O3HAKH KOHKPETHOTO CKIaJy Takoro mpasomopyiieHHs [2, c. 37]. A. A. Mysuka i
€. B. Jlamyk BH3HAYAIOTh MPEAMET KPHMIHAIBHOTO MPABOMOPYIICHHS $SK MarepiaibHi LIHHOCTI (sKi
JIFOJIMHOKO MOXKYTh CIIPUAMATHCS OpraHaMK 9yTTs 200 (PiKCYIOTHCs CrelialbHUMU TEXHIYHUMH 3aC00amMn),
3 MPUBOJY SIKHUX, & TAKOXK IIUIIXOM 0E3MOCepeHbOro BIUIUBY Ha siKi (200 TaKOro BILIMBY MOXeE He OyTH)
BUMHSETHCS KpUMiHANBHO-TIpoTHIIpaBHe AisiHHS [3, ¢. 110]. Ha Hamry nymKy, mpeaMeToM KpUMiHAIBHOTO
NPaBONOPYLIEHHS AOLIFHO BU3HABATH PEUi MaTepialbHOTO CBITY, 3 IPUBOLY SKHUX a00 y 3B’SI3KY 3 SIKUMHU
Moxe OyTH BUMHEHE KpUMiHaJbHE MpaBonopymeHHs. [Ipeamer kpuMiHaIBHOTO NMpaBOMOPYLICHHS € (a-
KyJIFTATUBHOIO 03HAKOIO CKJIAAy KPUMiHAIBHOTO MIPABONOPYILIEHHA. SKIO IpeAMET KPUMiHAIBHOTO ITPaBo-
NOPYLICHHS. NpsAMO To3HaueHWHd y aucno3unii cratri OcobmuBoi wactunau KK, To mis mporo ckiamy
KPUMiHAJIBHOTO MIPAaBOMOPYILIEHHS BiH HaOyBae cTarycy 000B’s3k0Boro. Kpim TOro, JOLiNBHO BiA3HAYNTH,
110 AJ151 IpeAMETa KpUMiHAJIBHOTO MIPAaBOMOPYILIEHHS XapaKTepHi IEBHI 03HAKH, 1X € 6araro, aje TeOpETUIHE
y3araibHEHHS J1a€ 3MOTY BHIIUIMTH TPU OCHOBHI: Lie (i3uUHa O3HAKA, SIKA Xapakrepusye (pisuuHui cTaH
npeaMeTa; coliajibHa O3HaKa PO3KPUBAE 3B’SI30K MpeaMeTa KPUMIHAIBHOIO MPABOMOPYIICHHS 3 1HIIUMHU
COIIIAIbHUMHK 0JIaraMH, a TaKOXX BCTAHOBJIIOE MOT0 MICIIe B CUCTEMI LUX OJIar, sSKi OXOPOHSIOTHCS KpUMI-
HAJILHUM 3aKOHOM; FOPHINYHA 03HAKA BCTAHOBIIIOE OPUIIMYHUI CTATyC MpeAMeTa KPUMiHAILHOTO MTPaBOIIo-
pyuieHHs. B 3akoHi mpo KpUMiHANBHY BiANOBINANBHICTh O3HAKM IMPEAMETa KPUMIiHAIBHOTO TPaBOIOPY-
IICHHSI OIMHCaHi Mmo-pizHOMY (BH3HAuYaeThCs MEBHUE By npeamerta(iB), HAMAEThCS MPUOIM3HUI YU BU-
YepIHHUHN 1X MepeiK, Mmepellik MpeJMETIB KpUMiIHAIBHOTO NMPaBONOPYIICHHS HABOUTHCS TUMU HOPMATHB-
HHMHU aKTaMH, 110 skux Bincuiae came KK Ykpainu). PosrisHemo konkpetro npeamer ct. 305 KK Ykpainu.
[Ipenmerom 11i€i cTaTTi € HAPKOTHYHI 3aCO0M, MCUXOTPOIHI PEYOBUHHM, iX aHAJOTH UM MpeKypcopHu abo
(dhanscudikoBani Jikapchbki 3aco0u. BpaxoByrouu, 1o 1eii npeaMer 0e3nocepeiHbO 3a3HAYCHUN B CTATTI,
BiH € 000B’sI3KOBOIO O3HAKOK CKJIaAy KPUMIHAIBHOTO MPABONIOPYIIECHHS, MEPETiK MpeJMETIB, 3a3HaUCHUN
B CTaTTi, € BHYCPITHUM 1 pO3IMIMpPEHHIO He mimysirac. KpiM Toro, po3mip i CTymiHb CycHibHOI HeOe3meKn
HApKOTHYHOTI'O 3aC00Y, ICUXOTPOIHOT PSUOBUHH, IX aHAJIOTY UM NMPEKypcopy abo danbcudikoBaHOrO JiKap-
ChKOT'0 3aC00Y BILIMBAIOThH Ha KBaT(PiKaIlit0, OCKIJIBKH 0c00a, sika BUNHHUIIA BKa3aHE KPUMIiHAJIbHE PABOIIO-
PYUICHHSI, IPUTATYETHCS 10 KPUMIHAJIBHOT BiIMOBIIAILHOCTI 32 OCHOBHUIA, KBaniikoBaHMiA a00 0cOOINBO
KBaJiiKOBaHUI CKJaJl KPHUMIHAILHOTO TpaBonopymieHHs. s 3py4HOCTI i NpaBMIIbHOI KBamidikaii
3aKOHO/IaBEeIlb CUCTEMAaTU3yBaB HAPKOTUYHI 3aCO0H, IICMXOTPOITHI peYOBUHH, TpeKypcopH y [lepeniky Hap-
KOTUYHHUX 3aC001B, ICHXOTPOITHUX PEUOBHH 1 PEKYPCOPIB, Jie HAPKOTHUYHI 3aCO0H, TICHXOTPOITHI pEUOBHHH,
npekypcopu posMimieni B Taomurgx Big I mo IV, me BpaxoBaHO IX KOPUCHICTH JJisi BUKOPHCTaHHS Yy
MEIMYHUX [UIAX, 8 TAKOXK 3aJICKHO Bijl CTYNEHS iX HeOe3MeKH IS 37I0pOB’ sl HAaceIeHHsI, IKY BOHH MOXYTh
CIPUYMHUTH I1i]1 9ac 3JI0BKUBAHHS HUMHU.

B mpumitni mo crarti 305 KK Ykpainu 3a3HadaeTsbcs, 110 BENUKUI Ta 0COOIMBO BETUKUI pO3MIp
HapKOTHYHHX 3ac00iB, NMCHUXOTPOIHUX PEUOBHH, iX aHajoriB abo MPeKypcopiB, a TAKOXK OTPYHHHX YU
CIJIBHOAIMMX pPEYOBHH a00 OTPYHMHHUX YM CHJIBHOAIMHHMX JIKapcChbKUX 3aco0iB, abo ¢anbcudikoBaHux
JikapceKux 3aco0iB, mo BuUKOpucTOBYeThbca B po3aini XIII KK Ykpainu, Bu3HauaeTbcs LEHTPaIbHUM
OpraHoM BHUKOHABYOI BJIaJH, KUK 3a0e3medye NepKaBHY MOJITHKY y cepl OXOpOHH 3J0POB’sl, pa3oM 3
LEHTPaJIbHUM OPraHOM BHKOHABYOI BJIAAH, 110 (GOPMYE AEpKaBHY MONITUKY y cdepi 00iry HapKOTUIHUX
3ac00iB, CUXOTPOITHUX PEYOBHH, iX AHAIOTIB i MPEKypCOpiB, MPOTUIl iX He3akoHHOMY 00iry [4]. Kpim
Toro, MiHicTepcTBO OXOpOHH 370poB’s Ykpainu npuitasano Hakas Big 1 cepnasa 2000 poxy Ne 188, sixum
3aTBepkeHo: Tabnauus 1 HeBEeIMKHX, BETUKUX Ta OCOOIMBO BETUKUX PO3MIpiB HAPKOTUYHHUX 3aC001B, 1110
nepeOyBarOTh y HE3aKOHHOMY 00iry; TaOmuis 2 HeBEeIMKHX, BEJIHKHX Ta 0COOIHMBO BEJIHKHX DPO3MIpiB
NCUXOTPOIHUX PEUOBHH, 1110 NTepeOyBatoTh y He3akoHHOMY 00iry; Tabnuis 3 Benukux Ta 0coOIMBO BEH-
KUX PO3MipiB IPEKypcopiB, 10 nepedyBatTh y He3aKOHHOMY 00iry [5].

Otxe, npoananizyBaBum ckiaan 4. 1 cr. 305 KK Vkpainu BOauaerscs, mo mpeaMeToM OCHOBHOTO
CKJagy KOHTpaOaHIM € HapKOTHWYHI 3aco0M, ICHXOTPOIHI PEYOBHMHH, 1X aHAJOTH YU HPEKypcopH abo
(anbcudikoBaHi JTiKapchbKi 3aco0H, PO3MIp SKUX € HEBEJIMKUM 1 3HAYHUM; KBaTi)iKOBaHOTO CKIamy 3a 4. 2
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ct. 305 KK Ykpainu — 0co0auBo HeOe3meuHi HapKOTUYHI 3aCO0M YK MICUXOTPOITHI PEUYOBHHU a00 HAPKO-
THUYHI 3aCO0H, TICUXOTPOITHI PEUOBHHH, 1X aHAJIOTH Y HpeKypcopu abo ¢aiibcudikoBaHi JiKapchbKi 3ac00u
y BEJIMKUX pO3Mipax; oco0IMBO KBajtiikoBaHoro ckiaay 3a 4. 3 cT. 305 KK Vkpainu — 0co0a1uBO BeTUKHI
PO3Mip HAPKOTUYHUX 3aCO01B, TICHXOTPOITHUX PEUOBHH, X aHAJIOTiB 200 IpeKypcopiB un (anbcruikoBaHUX
nikapcekux 3aco0iB. OTxe, i yac KpUMIHAIBHO-TIPABOBOIT KBaJi(iKalii KpUMiHATBHO-TIPOTUIIPABHUX i
3a BuMHeHHs1 kKoHTpabaumu 3a ct. 305 KK VYkpainu, ne npenmeroMm € HapKOTHYHI 3acO0H, MCUXOTPOITHI
peuoBuHH, (anbpcrdikoBaHi JiKapchKi 3aC00M, MUTaHb HE BUHUKAE, OCKIJIBKH 3aKOHOJABELb B CTATTI YiTKO
IUQepeHLioBaB KpUMiHAIBHY BiAMOBINANBHICTh IIOAO PO3MIpY HAapPKOTHYHOTO 3aco0y, MCHXOTPOIHOI
PEYOBHHH, X aHAJIOTIB YU MPEKYPCOPiB a00 (anbcrhikoBAaHOTO JTiKAPCHKOT0 3ac00y (HEBENUKHIA, BEIHKHUIA,
ocobumuBo Benukwii). IIpore mim wac kBamidikaiii KpUMiHATBHO-TIPOTHIIPABHUX [iSHb IIOJ0 OCOOIHBO
HeOe3MeYHNX HAapKOTUYHUX 3aC001B, ICUXOTPOITHUX PEUOBHH € Mpo0iIeMa, OCKIIBKKA 0COONMMBO HEOE3MeuHi
HApKOTHYHI 3ac00H, ICUXOTPOITHI PEYOBUHH € TipeaMeToM Tinbku 4. 2 cT. 305 KK Ykpainu. Tak, nanpuknasm,
BUHUKA€ TUTAHHA IIiJ{ 4ac KBamiikarii mpy HE3aKOHHOMY ITOBO/DKCHHI 3 TE€pPOIHOM, SKWH 3TiAHO 3
Tabnuuero 1 HeBenukux, BEMUKUX 1 0COOIMBO BEJIMKUX PO3MIPIB € 0COOIMBO HEOE3MEeUHNM HAPKOTHYHUM
3aco0oM [2]. OTke, 3a HE3aKOHHE MOBOJKEHHS 3 TEPOTHOM, HE3aJI€KHO BiJl po3Mipy (HEBEIHMKOTO, BEIUKOTO,
0COOJIMBO BEJIMKOI0) BiAMOBiAaNbHICTh HacTae TUIbKHU 3a 4. 2 ¢T. 305 KK Vkpainu, mpote MeTaaoH, sSKHii
BiamoBiaHo 10 Tabmuii 1 HeBenukux, BEJTMKUX 1 0COOIMBO BEITUKHX PO3MIPIB € HAPKOTHIHUM 3ac000M [2]
1 32 HE3aKOHHE TTOBOPKEHHS 3 METaJIOHOM Y OCOOJIMBO BEITMKOMY PO3Mipi BiJlMTOBINAIbHICTE HACTAE 32 4. 3
ct. 305 KK Vkpaian. OTxe, BUXOIS4YM 3 KOHCTPYKIi CTATTi, 32 HE3aKOHHE ITOBO/KCHHS 3 OCOOIMBO
HeOe3MeYHUMH HAapKOTUYHHMH 3ac00aMH, NCUXOTPOIIHUMH PEYOBUHAMHK HE3aJIeKHO Bif iX po3Mipy aii
ocobu kBaiiikyerscs Tinbku 3a 4. 2 c¢T. 305 KK Ykpainu ToMy, 1110 iHIII YaCTHHM CTATTi TAKOTO MpeaMeTa
HE MiCTATh. Taka KOHCTPYKLis CTAaTTi Aa€ 3MOT'Y YHUKHYTH KOHTpaOaHAMCTaM BiNOBIJAIBLHOCTI 3a KpUMi-
HAJIbHO MPOTUIPABHI 1ii, KOJIH MPEIMETOM € 0COOIMBO HeOe3neuHi HapKOTHYHI 3aCO0M UM MCHXOTPOIIHI
PEUOBHHH y BEJIMKUX 1 0COOIMBO BEIMKHUX po3Mipax. TiymMauHi CIOBHHUKH, 3arajoM po3’SICHIOIOYH MOHATTS
“nugepeHnianisn”’, BU3SHAYAIOTh HOTO SIK PO3MOLI LiIOro Ha pi3Hi popmH, YacTHHU abo cTyneHi. ToMy, Konu
TOBOPHUMO IPO AU epeHIlialiiio KpUMIHAIBHOI BiJIOBIJAIBHOCTI, TO PO3YMIEMO 1[0 Ma€ HACTaBaTH Pi3HUMN
BUJI KpUMIHAIBHOT BiMOBIJAIILHOCTI 3a pi3HI KPUMiHANIBHI MPABOTIOPYIIECHHS 1 BiJIIOBIAHO 32 OJHOPIIHI
KpUMiHAIbHI TIPaBOMOPYIICHHS 3 PI3HUM CTYIICHEM TSXKKOCTI.

BucHoBku. BpaxoByroun BUKJIa/eHE, BBAXKAEMO JIOMUJIBHUM 3AIMCHUTH TOAANbINy AudepeHIiiaiito
KPUMIHAJIbHOI BiJIMIOBINAJIBHOCTI 32 HE3aKOHHE IMOBOJDKEHHS 3 OCOOJIMBO HEOE3MECYHUMHU HAPKOTHUYHUMHU
3ac00aMH YM MICUXOTPOITHUMH PEYOBMHAMH 1 BpaxyBaTu iX po3mip (Benukuil, ocobnmBo Benukuii). Kpu-
MiHaJIbHA BiJIOBIIANBHICTh 332 HE3aKOHHE MOBOJPKEHHS 3 0COOJIMBO HEOE3MEUHUMHM HAPKOTUYHUMH 3aCO-
0aMu 4¥ TICUXOTPOITHUMHU PEYOBUHAMH Y BEIMKUX 1 OCOOIUBO BEIMKHX po3Mipax Mae OyTu OuIbII cyBOpa
HI)K 32 HE3aKOHHE TMOBOJPKEHHS 3 HAPKOTHYHHMH 3aC00aMH, ICUXOTPOITHUMHU PEYOBHHAMH, ITPEKYPCOPaMHU
a6o danpcrikoBaHUMU JIIKAPCHKUMH 3ac00aMH y BETUKHX 1 0COOIHMBO BEJMKHUX PO3Mipax.

BpaxoByroun BHKIIaJcHE, BBAXKAEMO 3a JIOIIbHE BHeCTH 3MiHU B 4. 3 ¢T. 305 KK Vkpainy, a 4. 4
BUKJIACTH Y TaKill pefiaKilii 3 TAKUM 3MIiCTOM:

3. Konrpabanjga HapKOTUYHHMX 3aC00iB, MCUXOTPOITHUX PEYOBHH, iX aHAJIOTIB YH MpPEKypcopiB abo
(anbcudikoBaHuX IKapChKUX 3ac00iB, BUMHEHA OPraHI30BAHOK TPYIOIO, a TaKOX, SKIIO MPEAMETOM
KOHTpabaH/u OyJIM HAPKOTUYHI 3acO00U, TICHXOTPOITHI PEYOBHHH, 1X aHAJIOTH YU TpeKypcopu abo (danbcu-
(hikoBaHi JIikapchKi 3acO0M B 0COOJIHMBO BEIMKHX po3Mipax abo ocoOnrBo HeOe3neuHi HapKOTHYHI 3aCO00H
YH MICUXOTPOIHI PEYOBUHH y BEIMKHX PO3Mipax, — KApaeThes. . .

4. Konrpabanjga ocoOIMBO HEOE3NEUYHNX HAPKOTHYHKX 3aC00iB, ICHXOTPOITHUX PEYOBUH B 0CO0-
JIMBO BEITUKUX PO3Mipax, — KapaeTbesl. ..
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SUBJECT OF ART. 305 OF THE CRIMINAL CODE OF UKRAINE
AS A MANDATORY ELEMENT OF A CRIMINAL OFFENSE

The subject matter of Article 305 of the Criminal Code of Ukraine has been considered as a
mandatory element of the offense. The opinions of other authors regarding the definition of the concept
of the subject matter of a criminal offense have been analyzed, and it has been concluded that the subject
matter of a criminal offense should be understood as things of the material world that may be the subject
of a criminal offense or are related to it. The subject matter of a criminal offense is an optional element
of the offense. If the subject matter of a criminal offense is directly indicated in the disposition of the
relevant article of the Special Part of the Criminal Code, it acquires the status of a mandatory element.
Thus, the subject matter of Article 305 of the Criminal Code of Ukraine is narcotic substances,
psychotropic substances, their analogues or precursors, or counterfeit medicinal products. Considering
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that this subject matter is directly mentioned in the article, it is a mandatory element of the offense, and
the list of items mentioned in the article is exhaustive and cannot be expanded. In addition, the size and
degree of social danger of a narcotic substance, psychotropic substance, their analogue or precursor, or
counterfeit medicinal product affect the qualification, as the person who commits the criminal offense is
held criminally responsible for the basic, qualified, or particularly qualified form of the offense.

Therefore, after analyzing the subject matter of paragraphs 1, 2, and 3 of Article 305 of the
Criminal Code of Ukraine, it has been concluded that there are no issues in the qualification of criminal
offenses involving narcotic substances, psychotropic substances, or counterfeit medicinal products, as the
legislator clearly differentiates the responsibility based on the size of the narcotic substance, psychotropic
substance, their analogues or precursors, or counterfeit medicinal product (small, large, particularly
large). However, regarding the qualification of criminal offenses involving particularly dangerous
narcotic substances or psychotropic substances, there is a problem, as particularly dangerous narcotic
substances and psychotropic substances are only the subject matter of paragraph 2 of Article 305 of the
Criminal Code of Ukraine.

Therefore, it is proposed to further differentiate the responsibility for criminal offenses involving
particularly dangerous narcotic substances or psychotropic substances, taking into account their size
(large, particularly large), and accordingly make changes to paragraph 3 of Article 305 of the Criminal
Code of Ukraine, and present paragraph 4 in the following version:

3. Smuggling of narcotic substances, psychotropic substances, their analogues or precursors, or
counterfeit medicinal products committed by an organized group, as well as if the subject of smuggling
was narcotic substances, psychotropic substances, their analogues or precursors, or counterfeit medicinal
products in particularly large quantities or particularly dangerous narcotic substances or psychotropic
substances in large quantities, shall be punished...

4. Smuggling of particularly dangerous narcotic substances, psychotropic substances in
particularly large quantities shall be punished...

Keywords: subject matter of a criminal offence, smuggling of narcotic drugs, psychotropic
substances, their analogues or precursors or counterfeit medicines, criminal offence.
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