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CrarTsl npucCBsiYeHa JOCTIUKEHHIO 3acal PO3risly aJAMiHiCTPaTHBHUX cHpaB cy0d €k-
TaMH BJIAIHUX NOBHOBa)keHb Ta AJIMIiHICTPATHBHUM TPHOYHAJIOM ABCTPO-YTIOpCHKOI KOH-
cTuTyniiHoi MoHapxii. KoHcTuTyniline 3aKkpilvieHHs] MPUMHOMITY PO3NOALTY BJIaaH, cyBepe-
HiTeTy Hapoay, mapJjaMeHTapu3My, AeMOKPAaTU3My, CaMOBPSIYBaHHA TepPUTOPiaJIbHUX Ipo-
Maja, mpaB i cB0OOA TpPOMaAsiIHUHA, CYJ0BOr0 3aXHCTy NpaB IPOMaJsH, BiANOBiIaIBLHOCTI
opramiB Jep:KaBHOI BJIaJHM Tepel ITPOMAJAHMHOM Ta CTBOPEHHS AaJAMiHICTPAaTMBHMX CYyIiB
CTAIH BaKIMBHMHU TapaHTiAMM PO3BMTKY NpPaBoBoi Aep:kaBu. DYHKUis 3aXHCTy NpaB rpo-
MAaJsiH Bil aAMiHiCTPATUBHUX OPraHiB BJIAJU TA MICII€BOr0 CAMOBPSIIYBAHHS MOKJIAAJACs HA
agMinicTpaTuBHi cynu. Y €Bponi Ha moyaTky XX cTOTITTH (YyHKUIIOHYBAJIM aHIJiiicbKka Ta
KOHTHHEHTAJbHA MOAedi aaMiHiCTpaTMBHOro cyaouuHcTBa. OcTaHHsS oXoIUIIOBajda ¢paH-
LHY3bKY, IPYCCBKY Ta aBCTPilicbKy MojeJi. XapaKkTepHOI 0C00JMBICTIO aBCTpilicbKol Mogei
O0yJio Te, 0 CKJIAJAJOCA 3 OQHi€l cynoBoi IHCTaHIii — AQMiHiCTPaAaTMBHOrO TpHOYHATY,
IOPHCIMKIIA SKOT0 MOIIMPIOBAJACH HA BCI0 TePUTOPiI0 Jep:KaBH, TisJILHICTH BiAmosigana
npuHOUNny nogiay siaaa. Pimenns TpuOyHany Majim xapakrep HpenexeHTy.

AMiHiCTPATUBHUH TPHOYHAT BHCTYNAB BHHAITKOBO CyAOM KacaliiiHOI iHcTaHii, He
PO3IJISiAAB CNPAB MO CYTi, JHIIE 3aTHIIAB B CHJIi Y CKACOBYBAB OCKAp:KyBaHe pilleHHs a0o
BiANIpaBJIsAB CIpaBy Ha HOBUI PO3IJIsiA.

Po3rasaa myO/iyHUX cHopiB y MOPSAKY aAMiHICTPATHBHOIO OCKAap:KeHHSI Ta CyJ0BOI0
3axucTy 3/ilicHIOBaBCs 3 JOTPUMAHHAM 3aKOHOM TapaHTOBAHUX NMPUHILMIIB. MpaBa Ha Cyl0-
BHIi 3aXMCT, IJ1aCHOCTI, 0e3MmocepeHOCTi, YCHOCTI MPOBa/I’KeHHA, MPaBa HA MPABOBY J10NOMOTIY
Ta 000B’I3KOBOCTI CYyJ0BOI0 pillIeHHS.

Po3yminnsa npaBoBHX NpUNMciB i X 0AHAKOBOr0 3aCTOCYBAHHSl OPraHaAMH BHKOHABYOI
BJIAIM 32 pe3yJbTaTaMHU Cy/I0BOI0 pPo3rjsay crnpas O0yau odopm/eHi MPaBOBUMH NMO3HLISIMA
Tpudynany. 3a3HadeHi NpaBOBi BUCHOBKM peryJisipHo onpuitoanoBaancsa Tpudynasaom.

3aKOH rapanTyBaB BiIKPHTICTh PO3IJIAAY aAMIiHICTPATHBHOIO CIOPY TA PIBHICTH CTO-
pin. L5 3acaga momuproBajacsd SIK HAa CTajil0 agAMIHICTPATMBHOIO NPOBA/UKeHHS, TaK i
CYI0BOT0 PO3IJISANY.

AAMiHiCTPaTUBHMII OPraH BMKOHAB4YOi Bjagu OyB 3000B’si3aHMii NPOBOIUTH PO3IJISIA
3asiBM 3 BUKJIHMKOM Ta Y4acTI0 3aliKaBJIEHUX CTOPiH.
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Y TpuOyHnani posriasig cnpaBu 3a3BH4Yail OyB BIAKpMTHM i yCHHM. Y BHMHATKOBHX
BUIIA/IKAX, 3 OIVISlYy HA MIpKYBaHHSI MOPAJIi Ta rpoMaJcbKuil mopsaaok, TpudyHan yxsaaioBas
pilleHHSI NP0 3aKPUTHH PO3rJsiA. Y TAaKOMY pa3i KoOKeH yYacHMK IIpolecy MaB IPaBo
BHMAaraT, moo Ha 3acifanHst 0y JONyIIeHi TPO€E N0BipeHnX 0cio.

Yeci poxkasm moaaBajgmcsi Ha cTafil agMIHICTPaTHBHOrO mpoBaj:keHHs. TpuOyHan He
NpUHMaB 10 PO3IJIsAy 10Ka3H, sKi He OyJIM IOAaHI 10 AAMIHICTPATHBHOIO OPraHy.

IIpaBo Ha cynoBMii 3aXHCT BUHUKAJIO 32 YMOBH MOPYIIEHHS Cy0’ €KTHBHOIO my0,1i4HOro
NnpaBa rpoMaJsiHAHA aJAMIHICTPATHBHUM opranoM BJaau. [lopymenHs 4u o0OMesKeHHSA MOIJIO
OyTH BHACJIIIOK NPUIHATTS OPraHOM BUKOHABYOI BJAaAM ajMiHicTpaTuBHOrO akty. Cy0’€KT
3BePHEHHA 10 AJMIHICTPATHBHOrO TPHOYHAJIy Hepel MOAAHHAM CKAPIM MaB NPOMTH IpPO-
HeAypy aAMiHICTPATMBHOIO OCKAPKEHHSA 10 HAWBHUINOI iHCTAHIIl B cMcTeMi aMiHICTPaTHBHHUX
opraHiB BJIAIU.

Iin yac moganusa ckapru o TpudyHaay 3a60poHSAIOCH CTABUTH BHMOIH, 110 He OYyJIN
NnpeaMeToM PO3IJIsiAy B MOPSIAKY aIMiHICTPATHBHOIO OCKap:KeHHA, a00 30iJbIIYyBaTH BUMOTH
nmig 4yac my0JivHOro YCHOro po3risjay cnpaBu. 3aJ0BOJIeHHSI BUMOTH, sika He OyJja cdop-
MYJILOBAHA Yy 3a5Bi, BBA:KAJOCH iICTOTHUM MOPYLIEHHAM aAMiHiCTPATUBHOIO Mpolecy.

He moxxHa 0yJji0 ockap:kyBaTu A0 TpuOyHaay mpaBoBi aKkTH, KOJM He 0YJO NMPUITHATO
KiHlIeBe pillleHHA 0CTAHHbOIO iIHCTAHIIEIO, sIKe BIUIMHYJI0 HA NPAaBa CTOPiH.

TpudyHan BiAMOBJISAB B NPUITHATTI A0 PO3IJISAY CHPaBHM NMPO OCKAPKEHHSl pillleHHSA
BHIIIOTO OPraHy, KOJHY TOM ¢BOIM pillleHHAM 3000B’s1I3yBaB HUKYY aAMiHICTPATUBHY iHCTAHILiI0
NMPOBECTH PO3CJIiAYBAHHSA Ta NPUITHATH BiINOBiAHE PO3NOPAIKEHHSA.

3aKkoH BH3HAYaB MiJCTABH NOBEPHEHHS1 CKAPrd CTOPOHI Ta BIiIMOBY Yy BiIKpMTTI
npoBajkeHHs. /0 TakMX NPUYMH 3apaxoByBaB. Opak kommereHuii TpuOyHany ansa posrasgy
CIpaBH, NMPONYILIEeHHS CTPOKY Ha MOAAHHA CKAprH, (popMaibHi HENOJMIKH CKApru, HasgBHICTh
pilieHHs1 y Tiii camiii cipaBi, BiacyTHicTB JeriTumanii (miacraB) Ha MOXAHHS CKAPTH.

o miacraB BigcyTHocTi Jeritumanii i nmoaaHHs ckapru TpuOyHan 3apaxyBaB BH-
NAJKH, KOJIM CKAP’KHUK MOCHJIABCS HA MOPYLIEHHSI 0COOUCTOro iHTepecy, a He mpaB (3rooM
TaKOK MPABOBOr0 iHTEepecy), a00 BUMArap JIMIIE 3aXHCTY MyOJiYHUX iHTepeciB 3aMicTh CBOIX
cy0’ €eKTUBHUX NPaB.

3aKkoH rapaHTyBaB NpPaBO Ha NMPAaBOBY JONOMOIY HiJ Yac po3risay aAMiHiCTpaTHUBHOI
cnpaBu. Ls 3acaga peanizoByBajacsi mpaBoM aJgBoOKaTa NiANMCYBaTH CKapry, NnoaaBaTH
J0Ka3|, OyTH NPUCYTHIM Ta NPeICTABIATH IHTepecH CKAPKHHUKA I/l Yac po3rJisiay CipaBu.

3rigHo 3 NPUHIUIIOM 0e3MocepPeHOCTI, i Yac yXBaJIeHHsI pillieHHs Opajiu y4acTh JIMIIe
Ti pagaukn TpuOyHany, ki Oy/1u NIPUCYTHI NMPOTATOM yChOI'0 YCHOTO PO3IJISIAY.

PimenHsi orosomyBaam yCHO Ha TOMY :K 3acijaHHi 3 BHKJIAQJeHHSIM HailBasKJIMBIilIUX
HOro MOTHBIB.

Kitrouosi cioBa: AnMinicTpaTiBHHI TPHOYHAT, IVIACHICTB, 0e3I0CEepeHICTh, YCHICTD MPO-
Ba/UKCHHSI, KOHCTHTYULiWHI NpaBa rpoMajsiH, my0JiYyHa BJaJa, HOPMATHBHO-NPABOBHIl aKT
3arajbHOr0 Xapakrepy, IHAWBIIyaJLHMIl NPABOBMIl aKT, CKApra, pilleHHs, NMPaB0 HA CyIOBHH
3aXHUCT.

[ocranoBka npodsemu. “Jlosre XIX cromiTrs” — yac HamoJeraMBoi OOPOTHOM TPOMASH 3 IEP>KABOIO

3a BCTAQHOBJICHHS HOBUX CYCHUIBHHMX BiJHOCHMH Ha mifcTaBi KoHCTUTYLIl, PO3BHTKY MapiaMeHTapu3My Ta
KOHCTUTYLIMHOIO 3aKpilIEHHS OCHOBOIOJIOKHHUX MpaB, cBOOOX JIFOIMHHU 1 MPOMASIHMHA, TapaHTid iXHBOTO
3aXMCTY BiJl AepKaBHUX OprasiB Biagu. KoHcTHTYLIHHE 3aKpilieHHs 3a3Ha4€HHUX MPUHLMIIB Ta CTBOPEHHS
aIMiHICTPAaTUBHHUX CYIIB CTaJM B)KIMBUMHU TapAHTISIMH PO3BHTKY IPABOBOI JIEpXKaBH. TOMY JOCIIDKEHHS
CTBOPEHHS, AISUIBHOCTI AIMiHICTpaTUBHOrO TpuOyHaldy B ABCTpO-YTopchKii MOHapXii, uM “‘aBCTpilChbKOi
Mozeni” aaMiHICTPaTHBHOTO CYAOYMHCTBA, € BAXJIMBUM YHMHHHUKOM I peOpMyBaHHs, BIOCKOHAJICHHS
aIIMIHICTPaTUBHOIO CYAOYMHCTBA HAa Cy4aCHOMY €Tarli HOro PO3BUTKY.
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AHani3 nocaimkenHss nmpo6yemu. [lutanHsa opranizamii Ta TisUTBHOCTI AIMIHICTPaTUBHOTO TPH-
OyHany, CymOBOi MpPaKTHKH 3 OKPEMHUX MHUTaHb OylM 1 AOCI € IpeAMETOM HAayKOBHX JIOCIiIKEHb
BITYM3HSHUX Ta 3apyODKHHMX HAyKOBLIB. AKTUBHA AMCKYCisl BHHHKJA IIE€ Ha €Tali PO3POOKH 3aKO-
HOIPO€EKTIB. OTHUMH 3 MEPIINX TOCTIIHUKIB TEOPETUKO-NIPABOBUX MiACTaB QyHKIiOHyBaHHS TpuOyHamy
oymu C. Craxuncbkuit [27; 28; 29], O. Banbuep [6], €. Jlaurpon [10], b. Bensiebkuii [7], €. Cainkwuii
[26], 1O. IManeiiko [5]. Cydacui iHo3emui HaykoBii A. J[3sm3p0 [9], I1. XBocta [8], M. Moxkomra [11],
A. Pemsik [24] 3ocepenwinch Ha TNHTAHHIX OpraHisamii, CKJIasi, MisUIBHOCTI Ta PO3BUTKY aJMi-
HiCTpaTUBHOrO CyJO4YMHCTBA. [IpaBOBI OCHOBM CTBOpeHHS Ta (PYHKIIOHYBaHHS AJIMiHICTPaTUBHOTO TpH-
OyHaJy CTalli MPeIMETOM JOCITi/DKeHHs BiTum3HsAHUX BueHnX M. Hukudopaka [2], M. KoGuierpkoro [3;
4], M. [zikoschkoro [1]. BomHouac 3acamu 3aifiCHEHHS aaMiHICTPATHBHOTO CYJOYMHCTBA, MHTAHHS
NPOBA/KCHHS B aIMiHICTPaTHBHUX CIpaBax, HOro MOPYNICHHS SK MiACTaBH IS KacalliiHOTO OCKap KEHHS
70 AAMiHICTpaTHBHOTO TpUOyHaNy, mpakThka TpuOyHamy 3 NpolecyalbHHX HHTaHb JIOCIIKYBAIUCS
NOODKHO.

MeTto10 cTaTTi € TOCTiKEHHS 3acal MPOBaKEHHS aJMiHICTPaTUBHUX CHpaB OpraHaMHU JepKaBHOL
BJIaJM Ta AJMiHICTpaTUBHUM TpUOyHAIOM chopmoBanux TpuOyHaoM y HOro BUCHOBKAX.

Bukian ocHOBHOro mMartepiaiay. AIMiHICTpaTHBHE CyJOYMHCTBO BBa)XKAIOTh OJJHUM 3 €(EKTHBHUX
Croco0iB 3/1iHCHEHHST 00’ €KTHBHOTO KOHTPOJIIO 32 OpraHaMy MyOJiYHOI BIaJy Ta 3aXUCTY MPaB TPOMaJIH
BiJ] HCHAJIIG)KHOTO BHUKOHAHHS JIEPKABHOIO aJIMIHICTpalli€l0 CBOIX MOBHOBaXKeHb. Ha modaTky cTBOpeHHs
aJIMIHICTPATHUBHUX CYJiB BIJIHOCHHH MDK TPOMAJSIHUHOM Ta OpraHaMH BIIQJW B aJMiHICTPaTUBHOMY
IpolIeci BilirpaBajin APYTropsiIHY poiib, MOPIBHAHO 3 iHTepecamu criibHoTH [30, ¢. 416].

AJMIHICTpATHBHI CY/IH, K OKpeMa JIaHKa CY/iB B CUCTEMi CYIIBHHIITBA, 3’ siBrimcs y Opanmii B XVIII
cr. Ix akTuBHe BHpOBamKeHHs TNpumagae Ha Apyry monopudy XIX cr. Cama ifes (yHKI[OHYBaHHS
aJIMIHICTPAaTUBHUX CY/IIB, K OKPEMOI CYIOBOI JIAHKHA B CHCTEMI CYJIIB 3arajibHOI FOPHCIMKIIIL, 3a3Haa KPUTHKH
1 CIIPOTHBY HAYKOBOTO CepeIoBHIIa Ta ropucTiB-nipakTHKiB [10, c. 54; 11, ¢. 54; 30, c. 416- 417].

Sk HacHioK, y €BpoIIi yTBOPUIIUCS KiJIbKA THITIB aIMIHICTPAaTUBHOTO CY/IOUMHCTBA. aHTIIIHCHKUH Ta
KOHTUHEHTAIbHUH, KU OXOILTIOBAB TPH MOJIENi: PpaHIly3bKy, IPYCCHKY Ta aBCTPIHCHKY.

3a (paHIly3pKOI0 MOJCIUIIO PO3MIIAA aIMIHICTPATUBHHUX CHpAaB BHIIYYCHO 3-TMiJ FOPHCAMKIII CHCTEMHU
sarampHuX cymiB [31, ¢. 125]. CucreMy KOHTPOIIO 3a MisUTBHICTIO aaMIiHICTparii MO0 3aKOHHOCTI il pillieHb
Oyno 3ampoBa/HKeHO 32 yaciB mpasninasa Hamoneona bonanapra. Jlepsxasna Pana, sika Oyia aMiHiCTpaTHBHIM
opraHom, HaOyJia MOBHOBa)KEHb BUPIIITYBATH aJMIHICTPATUBHI CIIOPH Ta 3IMCHIOBATH KOHTPOJIb 33 3aKOHHICTIO
BUKOHAHHS OpraHaMu ITyOJIIYHOI BJIaJy MOKIAJCHUX HAa HUX MOBHOBaXKeHb. ITicist maaiHHs iMmoepii Ta Bi-
HOBJICHHs pecryOnikn y ®paniii JlepxkaBHa Pama oTprMana cTaTyc HE3aISKHOTO CyIy IIOJAO PO3MIIAY
anMinicTpatuBHEX cripaB [4, c¢. 58]. Jlnst ppaniy3pKoi aMiHICTPaTHBHOI MOJIETi CYIOUMHCTBA 3aCaIHHYUM €
Te, 0 IOPUCOMKLIMHUNA KOHTPOJIb aAMiIHICTPaTUBHHUX OPraHiB BIagd HE MOXE (PYHKIIOHYBaTH 11032 BUKO-
HaBuo¥0 Biaaoro (pouvior exécutif) [31, c. 125].

[Ipyccbka Moaesb BBaXKanacsi HAlIOCKOHAMIIION, IPYHTYBaJIacs Ha MPUHLIMII, 110 BC1 CIIOPH IPO MpaBa
1 000B’s13KH, SIKI BUIUTMBAIOTH 3 yOJIIYHOTO MpaBa, € MPeIMETOM PO3IJIIAY aAMIHICTPaTUBHOIO CYIOYMHCTBA.
Moro Mera — He IHuIe 3aXHCT OCOGMCTHX TIPaB Cy0’€KTiB IMyGJIIYHMX BiTHOCHH, a 3a0e3NEUeHHs IiTiCHOro
IPABOMOPSIIIKY B JepKaBi yepe3 CTBOPEHHS €AMHOI MPAKTHKH 3aCTOCYBAaHHS NPABOBHX HOPM Yy MOAIOHHX
NpaBOBiHOCHHAX. Peanizamisi bOro 3aBJaHHs 3AIHCHIOBANACS Yepe3 3aIydeHHs TPOMaJICBKOCTI 10 PO3IISILY
aIMIHICTPaTUBHUX CIIPaB, PO3IILAY yciMa TphOMa CYAOBHMHM IHCTAaHLISIMHM CIIOpPY IO CYTi, a HE TUIbKH B
HOPSZIKY Kacallii Ha ITiCTaBi YMHHUX MPABOBHX akTiB (& POSteriori), 3acTocyBaHHs MPUHIMITY BHKITIOUHOCTI
(enumeracio) 1o nomatkoBuX i mosiriiaKxX cropis [10, ¢. 139, 152].

ABcTpiiicbka MoJeab (aaIMiHICTPaTHBHE CYJIOYHMHCTBO ABCTpii (ABCTpO-YTOPIIMHHU) — BUI aami-
HICTPaTUBHOIO CYJOYMHCTBA, XapAKTEPHOIO OCOOJUBICTIO AKOT0 OyJI0 Te, 10 CKJIAAAIOCs 3 OAHI€l CYyAOBO]
iHCTaHLil — AZIMiHICTpaTUBHOIO TpUOYHaNTy, IOPUCIMKIIS MOLIMPIOBANacs Ha BCIO TEPUTOPIIO JEPKaBH,
JUSUTBHICTD BiJIIOBiaa MPUHIIUITY TIOJTLTY BIIa IH.
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TpuOynan OyB MOBHICTIO BiJOKpPEMJICHHH Bifl opraHiB BukoHaBuoi Biaau [11, c. 54]. 3aBaanusIM
CYIOYHMHCTBA Oyi1a 0XOpoHa MyOsIiYHUX Cy0’ €KTUBHUX MpaB 0COOH, BU3HAYCHHUX 00’ €EKTUBHUM IIPABOM.

Tox aAMiIHICTpaTHBHUI CIip BUHHMKAB 3aBXKIM, KOJIM OpPraHu Jep)KaBHOI aJMiHiCTpallii HeraTHBHO
BIUIMBAJIM Ha TapaHTOBaHi MpaBa OCOOH.

IcTopist amMiHICTpaTUBHOTO CylOYMHCTBA ABCTpii Oepe MoYaTok y KOHCTUTYIiiHOMY 3akoHi “IIpo
cynoBy Biaay” Bim 21.12.1867, skuii 3aKkpinuB MPUHIMI HE3aJIEKHOCTI Cyay Bim agminictparii [23].
KoxHili 0co0i rapanTyBaiocst IpaBo 3aXUCTy mepe] AIMIHICTpaTUBHEM TPUOYHAIOM, y pasi, KO BOHA
BBaXKAJa, IO [MisiMH a00 pillleHHSAM aJMiHICTpaTHBHHX OpraHiB i mpaBa mopyueHi [27]. 3okpema,
3a3Havaiocs: “Y BCixX BHIAAKaX, KOJM aJMIHICTPaTHBHA BjajJa Ma€ BUPIIIYBaTH 3TiJAHO 3 YHHHUMH a0o
MaiOyTHIMH 3aKOHAMH NPO B3a€EMHO CYyNEpEwIMBI BUMOTH NPHUBATHUX 0ci0, ocola, 4yui NMpUBaTHI MpaBa
MOPYIICHI TaKUM DIIICHHSM, Ma€ TPaBO IMyKaTH 3aco0M 3aXKCTy MPOTH IHIIOT CTOPOHH y 3BUYAHHOMY
CYJIOBOMY MOPAAKY. SIKIIO X MO3a MMM BHIAAKAMH XTOCh BBaXKa€, L0 MEBHUM pIlIEHHAM abo po3-
TOPSHKCHHSIM QJIMIHICTPATUBHOI BIIQJM MOPYIIEHO HOTO IpaBa, BiH Mae MpaBoO 3BEpHYTHCA 10 AIMiHi-
cTpatuBHOrO TpuOyHAaTy M1 BUPILLIEHHS CIOPY Y BiIKPUTOMY YCHOMY NMPOBAKEHHI MPOTH NPEACTABHUKA
aJMiHICTpaTHBHOI Biaau. Bumamku, Koiau coip po3risaaB AamiHicTpatuBHui TpuOyHan, HOro Ckiaf,
HOPSIIOK TIPOBA/DKCHHS TIEPe]l HUM, BU3HAYAIOTHCSI OKpeMuM 3akoHoM™ [9, ¢. 146].

OpHak BiJi KOHCTUTYI[IHOTO 3aKPIIUICHHS 10 MOYaTKy AISUIBHOCTI AJMIHICTPATUBHOTO TPUOYHATY
MUHYJIO YnMaio yacy. OIHi€r0 3 MPUYMH BiATepMiHyBaHHS Oyja IUCKYCis KoMIeTeHTHOCTI TpubyHany, 3
OIJISI/TY Ha JisUTBHICT Ta ToBHOBaXKeHHsI [lepxkaBHoro TpubyHaity Ta 3arainbHuX cymiB [24, c. 27].

AnMiHicTpaTUBHUHE TpuOyHan posnoyas podoty 02.07.1876 p. Ta cknanascs 3 12 cyanis Ha miacrasi
Bakony “IIpo crtBopeHHst anminicTpatuBHoro TpuOynamny” Bim 22.10.1875 [32]. IloBHOBaxkeHHsS
KEpiBHHKA, MOPSII0K GopMyBaHHS KoJieriii (ceHariB), IXHil CKiIaj], MPUUHSITTS PIillleHb Ta PO3IIISAY CIPaB
Bi3Hauanucs [lopsakoM BurHeHHs il L{icapchko-KOPOIiBCHKOTO aMiHICTpaTHBHOTO TprOyHay [25].

TpuOyHan MOIMPIOBAB CBOO AiSUTBHICTH HA BCIO TEPUTOPiI0 ABCTPO-YTOPIIUHK. 3 KOXKHAM POKOM
3aBaHTa)KEHICTh CYAIiB 3pOCTana, BiiTaK 1 TPUBATICTh PO3IIIALY CIIPaB.

ByB KOMITETEHTHHUM JIWINI€ TOJMi, KOJH HIIJIOCS MPO 3aXUCT MyOIIYHOr0 Cy0’€KTHBHOTO IpaBa —
npeTeHsii ocodu A0 AepKaBH, KOJM BBaKana, o0 oOMexkeHo abo mopyuieHo ii myOusidHe cy0’e€KTHUBHE
NpaBo BHACIIZOK MPOTUIPABHOTO PIillIEHHS OpraHy aJMiHICTPATHBHOI BIaJIy, BUJAHOTO 3 TOPYIICHHSIM
3akoHy. Ilix agMiHICTPaTHBHOIO BIAJ0I0 Y LILOMY KOHTEKCTI pO3YMLIN OpraHM Aep>kKaBHOI aaMiHicTparii,
OpraHu KpaifloBoro, ImoBiTOBOro Ta IMiHHOTO (rpoMaacskoro) camospsiayBanns [10, ¢. 155].

TpubyHan He MaB NMOBHOBRXEHb OO CHpaB, B SKHUX aIMIHICTpaTHBHA BIaJa CBOIM PpIIICHHIM
PO3B’si3yBaa CIip MiX JBOMA MPUBATHUMHU CTOPOHAMH, a HE MIXK IyOJIIYHOIO 1 PUBATHOIO CTOPOHOIO, 200
K KOJIM CTOPOHA 3a3HaJIa TIOPYILLIEHHS CBOI'O MPUBATHOIO CYO’ €EKTUBHOTO IIPaBa — a He IMyOIi4HOrO.

AnMiHICTpaTUBHUE TpUOYHAT BUCTYIAB JIMIIE CYJIOM KacallifHOl iHCTaHIi, HE PO3IJIsIaB CHpaB IO
CYTI, JIMILIE 3AJTUIIAB Y CHJIl YM CKACOBYBAB OCKap)KyBaHE PILLICHHS Ta BiANPABIISIB CIIPABY Ha HOBHI PO3IIISL.

Po3rnsgn myOniyHUX CHOPIB Y TMOPSAAKY aaMIHICTPaTHBHOIO OCKap)KEHHS Ta CYJOBOTO 3aXHUCTy
3IIMCHIOBABCS 3 JOTPUMAHHSAM 3aKOHOM TapaHTOBaHMX IPUHLMIIB. MpaBa Ha CYJOBHH 3aXHCT, IJIACHOCTI,
0e3mocepeTHOCTI, YCHOCTI IIPOBAIXKSHHS, PaBa Ha MPaBOBY JOIIOMOI'Y Ta 000B’sI3KOBOCTI CYI0OBOT'O PIllICHHSI.

[IpaBo Ha cynoBHH 3axHCT BiJX MOpyLIeHb 3 OOKY aAMIiHICTPAaTMBHUX OpraHiB Biagu He Oyno ab-
COJIIOTHAM Ta BWUHHKAJIO MiJI Yac HACTAaHHA MEBHUX OOCTaBMH: 0co0a JOBOJMIA MOpYHICHHS i cy0’ek-
TUBHOT'O IyONiYHOTO IMpaBa, a HE iHTepecy, cy0’€KTOM MOPYIIEHHS BUCTYNAB aIMiHICTpaTUBHHH OpraH
BJIaJ(¥; TIOPYIICHHS 4YM OOMEXKCHHS CTalloCs BHACHIJOK TMPUHHATTS OPraHOM BHUKOHABUOi BIAJAHM aJMi-
HICTPaTHBHOTO aKTy, Cy0 €KT 3BEpHEHHS 0 CyLy MPOHIIOB MPOLEAYPY aIMiHICTPaTUBHOIO OCKAPKEHHS
JI0 HAMBHUIIOT IHCTAHIIII B CHCTEMI aJMIHICTPaTUBHUX OpraHiB Biaamu [27, ¢. 124-125; 28, c. 131].

PeanizoByBanocs MUISIXOM MOJAHHS CKapry Ha PillIEHHS BUIIOTO aJMiHICTPaTUBHOI'O OpraHy BIaju.
Ckapry Tpeba Oyino momatu no TpuOyHanay BIpojoBxk 60-Tv QHIB 3 JaTH OTpUMAaHHS PILMICHHS BHIOL
imcranmii (8 14) [32].
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3rigHo 3 monoxeHHsM naparpada 18 3akony Bing 22.10.1875, ckapKHUK MaB 4iTKO BKa3aTH Ha PEK-
BI3UTH OCKap)KyBaHOTO aJIMiHICTPATHBHOTO PIIICHHS, a TAKOX OKPEMi IyHKTH, IO € MPEIMETOM CKapTH.
IOpunnune 3Ha4YeHHS! LHOTO MOJOXKEHHS IMOJSTano B ToMy, mo TpuOyHam nepeBipsB 3aKOHHICTH aaMi-
HICTPaTHBHOTO PIICHHS, 3a3BUYall JHIIE B MEXaX BUCYHYTHX y CKap3i 3aKuiiB. 3aKOH TaKOX BHMAras,
mo0 ckapra Oyna miammcaHa anBokatoMm. Jlo Hel momaBanmu opuriHanm a0o KOIii BCIX JIOKa3iB, Ha SKi
HOKJIMKAIUCS y ckap3i [32].

[IpaBo 3ynuHeHHS Aii OCKap)KyBaHOT'O aKTy HaJeXaJlo A0 MOBHOBa)KEHb Cy0’€KTa HOro BUIAHHS, a
He Tpubynaiy.

OO6csr nmoBHOBa)KeHb OYB OJJHUM 3 aKTyaJIbHUX UTaHb y CyAOBid npakTuui TpuOynamy.

IIlomo ockaprKeHHS MPABOBUX aKTIB C(hopMyBajacs MPaBOBa MO3HIIIS, [0 HOPMATHUBHI aKTH BHIIMX
OpraHiB BIIa/Id, SKi MICTHJIM HOPMH 3araJlbHOTO XapakTepy, € 000B’I3KOBUMH Ta HE MOXYTh OYTH OcKap-
xeHi 10 TpuOyHany, OCKIJIbKM CKapra MOXe CTOCYBATHCS JIMIIEC MMOBIPHO TOMHIIKOBOTO 3aCTOCYBaHHS
3arajibHOi HOPMH JI0 KOHKPETHOT'O BUTIAJIKY, TOOTO pillIeHHsS a00 PO3MOPSIKECHHS, 10 TIOPYIIY€e KOHKPETHI
cy0’extuBHi npasa [14, c. 180].

AJIMiHICTpaTHBHUHN TpUOYHaJ BUCHYBaB, II0 HEMA€ MOBHOBAKEHD YXBAJIIOBATH PIllICHHS y CIIpaBax
NPUBATHO-TIPABOBUX BHMOT CLILCHKOTO JIIKaps, 110 BUHHKIN Y 3B’S3Ky 3 BUKOHAHHSIM HHM CBOiX IpO-
(heciiiHnx OOOB’SI3KIB Ha TMOCaAi B MeXax TpoMaiu, abo IIOA0 BUPIMICHHS MUTAHHSA, IO CTOCYETHCA
pIlICHHS] KpaioBOTrO BTy 3 NMPHUBOIY BPETYNIOBaHHS IIi€i Cymepedkd B MeXax mpaBa. Y IEpIIOMY
BUIIAJIKY, TaKi CIIPaBU TIOBHHHI PO3IIISAATHCS 3BUYAHHUME CYAaMH, Y IPYrOMYy — DIillIeHHS IPYHTYIOTBCS
Ha MIpKyBaHHSX KOPHCHOCTI, a He Ha MipKyBaHHsX mpasa [16, c. 338].

3abopoHsutocs ocKapKyBaTH 10 TpuOyHaiy mpaBoBi akTH, KOJd He Oyno HNpUIHATO KiHLEBE pi-
IICHHSI OCTaHHBOIO 1HCTAHIIIEI0, 110 BILTMHYJIO HA ITPaBa CTOPIH.

TpubyHan BiAMOBIISAB B MIPUUHATTI JO PO3MIISAAY CHPABH IPO OCKAPKEHHS PILLICHHS BUILIOTO OPraHy,
KOJIM TOW CBOIM pillleHHSIM 3000B’S3yBaB HIKYY aJMIHICTPATUBHY IHCTAHIIO MPOBECTH MOBTOPHHH
PO3IJIsiI Ta IPUIAHATH BiAMOBiAHE po3nopsyvkenns [13, ¢. 150].

3riiHO 31 CY/IOBOIO MPAaKTUKOK AJMIHICTPATHBHOTO TPHOYHAITy 3a0OpOHSUIOCS ITiJ] Yac IOJaHHS
CKapry CTaBUTH BUMOTH, 110 HE OYJIM MPEAMETOM PO3TJIIILY B MOPSAKY aIMiHICTPATUBHOTO OCKapIKEHHS
[18, c. 341] abo 306inblIyBaTH BUMOTH TIiJ1 Yac MyOIiYHOTO YCHOTO po3risiay crpasu [15, c¢. 183].

3a10BOJICHHSI BUMOTH, sika He Oyiia c(opMy/bOBaHA y 3asiBi, BBaXXaJIOCsA ICTOTHHUM IOPYIICHHSIM
anMiHicTpaTuBHOTO nporuecy [17, ¢. 339].

3aKOH BH3HAYaB ITiJICTaBH TIOBEPHEHHS CKapTy CTOPOHI Ta BiZIMOBY Y BIIKPHTTI IPOBAKCHHSI.

Jo Hux Hanexxanmu: Opak xomnereHuil TpuOyHay Ui po3IiIsAoy CIpaBH, MPOITYLICHHS CTPOKY Ha
HOJIaHHS CKaprH, (opMajbHi HETONIKM CKaprd, HasBHICTh pIllleHHs y Tii camiii crpasi (res iudicata),
BiJICYTHIiCTB JieriTumaltii (I IcTaB) Ha MOJAaHHS CKapTH.

dopManbHUMH HEHOMIKAMH CKaprd BBaKald OpaK YCiX pPEKBI3UTIB OCKapXKyBaHOI'O aKxTy,
HETOJJaHHs KOIIii JTOAaTKiB, JOJAHHUX O CKapTH BiIMOBIIHO MO KUTHKOCTI YYaCHHUKIB CIIPaBU, HEHATaHHS
JI0OKa3iB MPaBOMOYHOCTI ajgBokara migmucyBat ckapry [9, c. 173]. 3a takux obcraBuH, TpubyHan maB
IIPABO MOBEPHYTH CKapry i YCYHEHHS HEIOJIKIB y YiTKO BU3HAYCHHUIH HUM TEPMiH.

Jo mijcraB BificyTHOCTI JeriTuMmarii JUis MoJaHHS ckaprd TpuOyHan 3apaxyBaB BUIAJKH, KOIU
CKap)KHUK TIOCHJIABCSI Ha MOPYIICHHS OCOOMCTOTO iHTepecy, a He mpaB (Mi3Hile TaKoX MPaBOBOTO
iHTEepecy), abo BUMaras JIMIIIE 3aXUCTy MyOTiYHUX IHTEPECIiB 3aMiCTh CBOIX Cy0’€KTHBHHUX IIPaB.

3a HAsABHOCTI MiJCTaB AJIsl TIOBEpHEHHS TpUOYHAN MOCTAaHOBISB YXBaly HPO BIIXHUJICHHS CKaprH 3
(dbopManbHHX MMiICTaB Ha CTa il monepeanboi oinku (& limine), sika e mimsarana ockapkentto [9, ¢. 173].

3acaam r1acHOCTI (SBHOCTI), 6€3MOCepeHOCTI, YCHOCTI MPOBAKEHHS Ta 000B’I3KOBOCTI CYZ0BOTO
pimeHHs. 3aKOH TapaHTyBaB BiIKPHUTICTh PO3INIALY aAMiHICTPATHBHOTO CIIOPY Ta PIiBHICTH CTOpiH. Lls
3acajia MOUIMPIOBANIACS SIK HA CTA/IiI0 aIMiHICTPaTHBHOTO MPOBA/KEHHS, TaK 1 CyJJOBOT'O PO3IIISI Y.

OpHie€ro 3 rapadTiid rmacHocTi OyJo Te, M0 YIIOBHOBa)KEHUH OpraH BUKOHABUOi BIaau OyB 3000B’s-
3aHMIl IPOBOIMTH PO3IIIS 3asBH 3 BUKIIMKOM Ta y4acTIO 3aiikaBieHux cropin [20, c. 117].
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Y TpuOyHnani po3risja cupaBy 3a3BU4aid OyB BIAKPUTHM 1 yCHUM. Y BHHATKOBHUX BHIIaJKaX, 3 OIJISILY
Ha MIpKyBaHHS MOpaji Ta TPOMaJAChKUH nmopsinok, TpuOyHan MaB NOBHOBaXEHHS YXBAIUTH PILLICHHS PO
3aKpUTHH PO3IJIsiA. Y TaKOMy pa3i KOJKEH YUYaCHHK MPOLiecy MaB IIPaBo BUMAararty, o0 Ha 3acizaHHs Oyiu
JOMyIIEeHi Tpoe noBipenux oci6 [32, ¢. 90].

3aKOH PO CTBOPEHHS AIMIHICTPAaTHBHOTO TpUOyHaly mependayaB JMIIE OJUH BHUIAJOK, KOJIH
JO3BOJISITIOCS] YXBAIUTH PilICHHS 0€3 MpOBEAeHHS MyOIiuHOrO ciyXxaHHs — TpuOyHal BCTaHOBIIOBAB, IO
HiJ 4ac BUHECEHHS OCKap)KyBaHOTO pilIeHHsA OyJ0 MOPYIICHO YMOBH HAJNEXHOTO aJAMiHICTPATHBHOTO
npoBaukeHHs. Tofi cripaBy BiANpaBIsiIM HA HOBUH PO3TJIISLA A0 aMiHICTPATUBHOTO OpraHy BiaIu.

MosxmBocTi yxBasieHHA pilieHb TpuOyHanom 0e3 mpoBeneHHsI CIyXaHHs OyJiu PO3IMIKMpPEHi 3aBIsSKU
HOBeJi3alii 3akoHy Bix 22 sxoBTHs 1875 poky, Buaaniii y 1905 poui [9, c. 174.]. Jo3Bomsutocs TpubyHaty
0e3 ciryXxaHHs BIIXWJINTH CKapry, sika IPyHTyBajacs BUHITKOBO Ha TBEPPKEHHSX NP0 MOPYLICHHS BUMOT
HAJIGKHOTO aJMIHICTPAaTUBHOTO NPOBADKEHHS, SKIIO BiH BHU3HABAB I[i TBEPIKEHHS O€3IiJICTaBHUMHU.
IIpore Ha Take pimenHs TpuOyHany ocoba, sika Imojajia ckapry, Maja mnpapo mnoaatu mnpotsarom 30 aHIiB
3arepedeHHs 3 BUMOTOIO MIPOBENICHHS CITyXaHHA. Y TakoMy pasi TpuOyHan npu3HayaB CITyXaHHS.

TpubyHan Mir BiIMOBUTHCS BiJl POBEIEHHS CIyXaHHs, SKIIO0 0co0a, sKa Mmojaia cKapry, mnojaina
3asiBY PO BIJIMOBY BiJl PO3MVIAY CIpaBH Ha ciyxaHHi. OJHAK 1€ MOIJIO BiAOYTHUCS JIMIIE MiCs TOTO, SK
KOMIICTCHTHHI aJIMiHICTpaTHUBHUIA opraH (BiAmoBiga4i abo iHIm 0CcOOM) Micisi O3HAHOMIICHHS 3 MO3HILIE0
CKap)KHWKa HE TOJIaB KIOMOTaHHA IMPO IMPOBEACHHS CIyXaHHS. BiaMoBa Bij myOiivyHOTO CIyXaHHS,
BHUpaXE€Ha OJIHOTO pa3y, He Morja OyTu BigkiukaHa. [Ipore B ckaprax no TpuOyHamy HmpOXaHHS PO
PO3IJIsiI CripaBH 0e3 CITyXaHHs 3’ sIBISUTUCS J0BOI piako [9, c. 174].

Joka3u mojaBanvics Ha cTajii aJMiHICTPAaTUBHOTO NpOBaj/pKeHHS. TpuOyHan He mpuiiMaB Ha
PO3IIISL TOKa3H, SKi He OyIIv MmoaaHi 10 aaMiHicTpaTuBHoro oprany [40, c. 171].

Cy0’ €T po3mIIsily 3BepHEHHS rpoMaisiH OyB 3000B’13aHUN HAJIAaTH IPAaBOBY OI[IHKY YCIM HAasSsBHUM B
cmpaBi Joka3aM. HeHanaHHS BUIMMH aJMIHICTPATUBHHUMH OpPraHaMH BJIagy OLIHKH JIOKa3iB, MMOJAHUX
CKap)KHUKOM, IO TIPU3BEIIO JIO HEMPaBHILHOTO BCTAHOBICHHA (AKTHYHUX OOCTABUH CIIpaBH Ta
3aCTOCYBaHHS MPAaBOBUX HOPM, TPaKTYyBaJIOCS, SIK ICTOTHE IMOPYIIEHHS Tpollecy, OyJo MiJICTaBOIO IO
ckacyBaHHs pimieHHs [41, ¢. 342]. Tomy Builia aaMiHicTpaTHBHA iHCTaHIlisA Oyia HajiJeHA MTPABOM Iepe-
ISy CHPaBU IOBHUM OOCSTOM YH TEPEBIpKU MEBHUX 00CTaBUH. B TakoMy pasi, BUHOCHIIACS yXBaja Mpo
MTOHOBJICHHS MTPOBAPKCHHS a00 JOCIIHKCHHS MEBHUX 00CTaBUH Y CHpaBi. SIKIIO MOCIIIKEHHS OOCTaBHH
BifOynocst 6e3 MPUUHATTS MPOIECYANBHOTO PIICHHs, TaKi Jii kBai(ikyBamucs TpuOyHamoM siK iCTOTHE
nopyuieHHs npouecy [12, c. 208].

[lepen BupimeHHSM OUTaHHS, 4d OyJ0 TOAAHO 3BEPHEHHS y BCTAHOBJCHI CTPOKH YU 3
NPOIYILEHHAM, OpPraH, L0 PO3IJsiiaB cipaBy, 30008’ 13aHUI 3 BIACHOI iHiLIATHBY BCTAHOBUTHU, KO OyJI0
BPYYEHO OCKap>KyBaHe pillleHHs CTOPOHI, IO IOJIA€ CKapry.

PimenHsi anMiHiCTpaTUBHOTO OpraHy Mpo HOPYIIEHHA CTPOKIB HE MOIJIO OOMEKYBATHCS JIMILE
HPHITYIICHHSIMH, & MaJIo CIIPOCTYBATH J0Ka3H, HaaHi 3asBHUKOM [21, c. 149].

[lig yac yxBaneHHs pilleHHs, 3TiAHO 3 MPUHLMIIOM O€3MOoCcepeHOCTi, Opayin yJacTh JIMIIE Ti paj-
HUKH TpuOyHaiy, siki OyaM NPUCYTHI MPOTITOM YChOTO YCHOTO po3risany. OCHOBHMHI CKJIaJl CeHAaTy, sIKHM
IPOBOJAMB PO3IJISA] CIIPABH, CTAHOBHB YOTHPHOX PaJHHUKIB i ronoBy [32, c. 87].

PimenHsi oromomryBanucss YCHO Ha TOMY JK 3acilaHHI 3 BUKJIAJCHHSM HaWBXJIMBIIIMX HOTO
motuBiB. Konn e Oyno HeMOXJIMBO 3poOuTH, ToAi AAMiHICTpaTHBHUM TpHUOyHAN MpU3HAa4yaB AaTy OTo-
JIOIIEHHS IIOBHOT'O TEKCTY pilleHHs. TpuOyHas nporoJonryBas pilieHHs myOIiyHO HaBiTh TOAL, KOJIM y4ac-
HUKH CIIPaBU He OyJH MPHUCYTHI YK OKHHYIH 3aimy [32, ¢. 91].

[IpaBo Ha mpaBHUYY HOMOMOry OyJI0 OAHUM 3 KOHCTUTYLIMHUX IpaB rpomansH. PeamizoByBanocs
NpaBOM aJBOKAaTiB IOAABAaTH CKAapry B iHTepecax KJi€HTa, 30MpaTH 1 MMOJaBaTW AOKA3W, NMPEICTABISTH
iHTepecH Ha cTajil aAMiHICTPaTUBHOTO Ta Cy0Boro posrmsiay [32, c. 88, 90, 92].

3 MeTOI0 MOKpateHHs AisibHocTi AnminictpatusHoro TpudyHary 09.03.1907 p. mocnu ['anunpkoro
KpaitoBoro Ceiimy y JIbBOBI BHecIH NpOMO3UIiI0 PO cTBOopeHHs KpalloBOro aaMiHiCTpaTMBHOTO TpH-
OyHanmy. ABTOpaMH TNIPOEKTY BBaxaioTh mnpodecopa CranicnaBa CTaXMHCBKOIO Ta JOKTOpa 3Aiciasa
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[pyxniupkoro [24, c. 37]. 3akoHONPOEKT ckianaBcs 3 51 myHKTYy Ta mependayaB CTBOPEHHS KpanoBOT
iHcTaHWil aaMiHicTpaTuBHOTO cyny — KpaioBuil amMmiHicTpatuBHuMi TpuOyHan y JIbBOBI, IOpHCAMKLIA
sikoro majia nommproBatucs Ha KopomiBerBo [Nammumnn 1 Bonmoxumupii 3 Benukum KusziBctBom Kpa-
KiBCBKMM. 3TigHO 3 mpoekToM, KpaiioBuii TpuOyHan MaB BHpIlIyBaTH CIPaBU NMPO HOPYILEHHS NpaB
pilICHHSIMHU OpraHiB BJIAJH, IO CYNIEPEUUTh 3aKOHY YU BUPIILICHHS CIIOPY aJAMIHICTPATUBHUMU OPraHaMH 3
NopyLIeHHsIM 3akoHy. Ilin aaMiHiCTpaTUBHUMH OpraHaMH BiaJid, MPOTH SIKUX MOXHA MOJATU CKapry 4u
OCKAP)KUTH PilICHHS, PO3YMiIM Jep>KaBHY MOJITHYHY Biaxy, | amuubke HaMiCHUITBO, KpaloBi, OBITOBI
Ta TEpUTOpiaNIbHI opranu BpsiayBaHHs. Pimenns KpaiioBoro aaMiHicTpaTHBHOrO TpUOYHally MOTJIHM OCKap-
KyBaTHCS B TIOPAIKY anessiii 1o AnmiHicTpatuBHoro TpuOynany y Bimni. Ha BiaMiny Bin 3acagHu4oro
3aKoHy, NPOEKT MependayaB HU3KY MPOLECYaNIbHUX HOBEJ. 30KpeMa, MPOMOHYBalHM CIIPaBH HE3HAYHOI
CKJIQTHOCTi, B SIKMX HPEIMETOM CIopy Oyao He mocmikeHHs (akTuunux oOctaBuH (cmip “dakry”), a
IHUTAaHHS 3aCTOCYBaHHs mpasa (cmip “mpaBa’), po3rSIIATH 3a CIPOIICHOK MPOLEAYPOK — YCHO B CYIO-
BoMy 3acigani (8§825) [22]. Xou mpoekT He peanizoBaHO, ajie BiH MiJHSB HA HOBHM PiBEHb THCKYCIIO PO
pedopMyBaHHSI aAMiHICTPaTUBHOIO CYIOYMHCTBA 3 METOI0 MOCIAOJICHHS LEHTPaJbHOI BIAagW Ta MOCH-
JICHHS1 KpallOBHX OpraHiB CaMOBPsIyBaHHs, IPOMaJChbKHX OpraHizauii B KOpoHHOMY kpai — KopomiBcTsi
lamunnan 1 Bonoaumupii 3 Bennkum KusiziBctBom KpakiBChbKiM.

BucnoBku. Konctutyniitai pedopmu B ABCTpO-YTOPCHKI MOHapXii CIpHsiM KpHCTalizamii Ta
3aKpIMJICHHIO HEBiJ'€EMHHX MOJITHYHHX TIpaB i CBOOO (3arajbHUX MpaB IPOMAJSIH), TapaHTIH X 3aXHCTY.
I'pomansiHaM rapaHTyBanacs cBoOOa Mili Ta MOBEIIHKH, sSika 00MeXyBajacs BHHATKOBO MpaBaMHU IHIIMX
TpOMaJsiH Ta 3aXHUCTOM 3aKOHO/ABYO BHU3HAYEHOTO 3araJibHOro MmyOmiuHoro no0po0yTy. OCHOBHUMH
KOHCTUTYI[IHHUMH TIOITHYHUMH TIpaBaMy TPOMajisiH OyJu cBOOO/Ia BUIEHOTO MEpECyBaHHsI, PaBO BUI3LY
3a KOpZIOH, BiIBHOTO BUOOPY Tpodecii Ta piBHOTO JOCTYITy 70 AEpKaBHOI cIykOH, HEMOPYIIHICTH TpaBa
NPUBATHOT BJIACHOCTI Ta MOXKIIHUBICTH il MPUMYCOBOTO BHIJIYYEHHS JIMIIE JIsi 33/I0BOJICHHS IyOJi4HOTrO
IHTepecy, IpaBO TAEMHHUIII JUCTYBaHHs, CBOOOAA CBITOIISINY, BIpOBH3HAHHS, CJIOBA, IPYKY, IPaBO Ha OC-
BITy Ta BHKOPHCTaHHS PiIHOI MOBH, IPaBO Ha 00’ €IHAHHS I'POMAJsH, TapaHTis PIBHOCTI HAPOMIB, IO
HaceJsuu JepkaBy. [lepkaBa Oyna BiONOBiAanbHOIO 3a iX mopymieHHs. KoHCTUTYMWiHHI rapaHTii Ta
3000B’s13aHHST MK JEPKaBOIO Ta TPOMaJTHHHOM 3YMOBWIIM BH3HAUYCHHS 3acajl Ta MOPSAKY BHUPIIICHHS
CIOPIB y pa3i iX MOpYyIICHHSA. AIMIHICTpaTUBHUN TPUOYHAJ CTaB BHUIIOK KacalliiHOK CYJIOBOIO 1HCTaH-
1i€I0 B CHUCTeMi BMpIlEHHs MyOIiYHMX CTOPiB. IX posrysa 3milicHIOBaBCA 3 JOTPMMAHHAM HPUHIHIIIB:
npaBa Ha CyJOBHH 3aXHUCT, TJIACHOCTI, OE€3MOCEPEeJHOCTi, YCHOCTI TMPOBA/DKEHHsS, IMpaBa Ha IPABOBY
JIOTIOMOTY Ta 000B’I3KOBOCTI CYZIOBOTO PillICHHSI.
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PRINCIPLES OF ADMINISTRATIVE PROCEEDINGS IN THE PRACTICE
OF THE ADMINISTRATIVE TRIBUNAL
OF AUSTRIA - HUNGARY (1876-1914)

The article is devoted to the study of the principles governing the consideration of administrative cases
by public authorities and the Administrative Tribunal of the Austro-Hungarian Constitutional Monarchy.

The constitutional entrenchment of such principles as the separation of powers, popular
sovereignty, parliamentarism, democracy, self-government of local communities, citizens’ rights and
freedoms, judicial protection of citizens’ rights, the accountability of state authorities to citizens and the
establishment of administrative courts became essential guarantees for the development of a Law-
Governed State. The function of protecting citizens’ rights from administrative authorities and local
self-government institutions was assigned to administrative courts. In the beginning of the twentieth
century, the English and the Continental models of administrative justice functioned in Europe. The
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latter included the French, Prussian, and Austrian systems. A distinctive feature of the Austrian model
was that it consisted of a single judicial instance — the Administrative Tribunal, whose jurisdiction
extended across the entire territory of the state, its activities complied with the principle of separation of
powers. The Tribunal’s decisions had the nature of a precedent.

The Administrative Tribunal functioned solely as a court of cassation, not examining cases on the
merits, but only upholding or overturning the challenged decision and remanding the case for
reconsideration.

The resolution of public disputes through administrative appeals and judicial protection was
carried out in accordance with principles guaranteed by law: the right to judicial protection, publicity,
immediacy, orality, the right to legal aid, and the binding nature of court decisions.

The understanding of legal provisions and their uniform application by executive authorities as a
result of judicial consideration of the case were formalized in the legal opinions of the Tribunal. These
legal opinions were regularly published by the Tribunal.

The law guaranteed the openness of administrative dispute proceedings and the equality of the
parties. This principle applied to the stage of administrative procedure as well as judicial consideration.

The administrative body of the executive authority was obliged to conduct the consideration of a
claim with the summons and participation of the interested parties.

Case hearings in the Tribunal were generally public and oral. In exceptional cases, for reasons of
morality and public order, the Tribunal had the authority to decide on a closed hearing. In such cases,
each party to the process had the right to request that three trustees be allowed to attend the session.

All evidence was submitted at the stage of administrative proceedings. The Tribunal did not
accept evidence that had not been presented to the administrative authority.

The right to judicial protection arose if a citizen’s subjective public right had been violated by an
administrative authority. Such a violation or restriction occurred as a result of the issuance of an
administrative act by an executive body. An appellant applying to the Administrative Tribunal had to
first complete the procedure of administrative appeal to the highest instance within the system of
administrative authorities.

When submitting a complaint to the Tribunal, it was prohibited to introduce claims that had not
been a subject of the administrative appeal or to expand the claims during the public oral hearing.
Granting a claim that had not been formulated in the original application was deemed a significant
violation of administrative procedure.

It was not possible to challenge legal acts in the Tribunal if a final decision that could potentially
affect the rights of the parties had not yet been made by the highest instance.

The Tribunal refused to accept the appeal case for review when the higher authority, by its
decision, obligated the lower administrative instance to conduct an investigation and issue the
appropriate order.

The law defined the grounds for returning a complaint to the party and for refusing to initiate
proceedings. Such grounds included: lack of jurisdiction of the Tribunal, missing the time limit for filing
the complaint, formal deficiencies in the complaint, the existence of a decision in the same matter, or
absence of standing (grounds) to file the complaint.

The Tribunal referred to the grounds for the absence of standing in cases where the complainant
referred only to a violation of personal interest rather than rights (and later, legal interest), or
demanded exclusively the protection of public interests instead of their subjective rights.

The law guaranteed the right to legal aid during the consideration of an administrative case. This
principle was ensured through the right of an attorney to sign the complaint, submit evidence, be
present and represent the complainant's interests during the hearing.

According to the principle of immediacy, only those Tribunal councillors who were present
throughout the oral hearing participated in the deliberation process.

The decisions were announced orally at the same session with the presentation of their most
significant reasoning.

Keywords: Administrative Tribunal, publicity, immediacy, orality of proceedings, constitutional
rights of citizens, public authority, legislative act of a general nature, individual legal act, complaint,
proceedings, right to judicial protection.
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