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The article is dedicated to a comprehensive analysis of the legal nature of the human
right to a fair trial, the study of mechanisms for its normative and legal enforcement, and the
effectiveness of its implementation through the lens of the case law of the European Court of
Human Rights. Particular attention is paid to the systematic interpretation of this right in the
context of international human rights standards and its correlation with the national legal
systems of the states — parties to the European Convention on Human Rights and Fun-
damental Freedoms. The article conducts a doctrinal study of the right to a fair trial, defines
its place in the hierarchy of fundamental human rights, and substantiates its absolute nature
in the context of the modern concept of human rights. This right is one of the key elements of
the rule of law, guaranteeing access to effective judicial protection and ensuring a balance
between public and private interests in a legal state.

Significant attention is given to analyzing the role of the judiciary as the primary guarantor
of the realization of this right, while judicial protection is considered not only as an instrument for
restoring violated rights but also as a structural element of the justice mechanism, which
determines the democratic principles of the functioning of the state apparatus. The judicial system
is obliged to ensure compliance with a set of procedural guarantees that prevent arbitrary
restrictions on a person’s rights to access justice and to have their case reviewed objectively.
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The study identifies the main structural components of the right to a fair trial,
including:the right to have a case heard by an independent, impartial, and competent court;
the right to equality of arms and adversarial proceedings; the right to legal certainty in
judicial decision-making; the right to the openness and publicity of the judicial process; the
right to have a case considered within a reasonable time, as an essential element of effective
justice. It is noted that access to justice is a prerequisite for the realization of the right to a fair
trial. Access to justice is proposed to be understood as a real opportunity, guaranteed by the
state and ensured by effective legal mechanisms, for a person to appeal to the court to protect
their rights, freedoms, or legitimate interests. It is argued that the primary task of the
European Court of Human Rights in every case is to assess the overall fairness of the
proceedings. Compliance with the requirements of a fair trial should be considered in each
case, taking into account the development of the entire proceedings, rather than based on the
isolated examination of one specific aspect or a particular instance.

The article also examines the issue of contradictions between national judicial systems
and the standards of the European Court of Human Rights, which sometimes necessitate the
revision of legal norms at the level of domestic legislation. The case law of the European Court
of Human Rights demonstrates that a number of states face difficulties in implementing the
Court’s decisions, which negatively affects public trust in the judiciary. It is important to
emphasize that the institutional capacity of national judicial systems must correspond to
European standards of justice, ensuring that citizens have a real opportunity for effective
protection of their rights. Failure to meet such standards can lead to systemic problems in the
field of justice and an increased number of appeals to the European Court of Human Rights.
In the context of international law, the need for harmonization of national legislation with the
requirements of the Convention is emphasized, which would contribute to increasing the
effectiveness of the realization of the right to a fair trial. This issue is particularly relevant for
countries undergoing judicial system reforms and striving to strengthen its independence. The
conclusions of the article emphasize that the human rights protection role of the European
Court of Human Rights is a key factor in ensuring legal certainty in judicial practice. The
enforcement of its decisions is mandatory for the member states of the Convention, and their
disregard may have negative consequences for a country’s international legal reputation.

Keywords: effectiveness, legal mechanisms, European court of human rights, fair trial,
justice, judicial practice, convention, human rights, access to justice, judiciary, judicial
independence, impartiality, equality of arms, adversarial proceedings, legal certainty.

Formulation of the problem. The right to a fair trial, as an integral component of the rule of law,
not only forms the foundation of a legal state but also serves as a criterion for the effectiveness of national
judicial systems. Its implementation requires a comprehensive approach that includes institutional,
procedural, and substantive legal aspects, as well as the proper interpretation of international law
provisions in light of evolving judicial practice. In this context, the interaction between national courts and
the jurisdiction of the European Court of Human Rights (ECtHR) is of particular importance, as it
facilitates the harmonization of legal standards and ensures their effective implementation. At the same
time, contemporary challenges associated with the increasing workload of the judiciary necessitate the
expansion of alternative dispute resolution mechanisms, such as mediation and arbitration, which can
significantly enhance access to justice. Therefore, improving judicial practice, eliminating institutional
imbalances, and ensuring an adequate level of legal awareness among citizens are urgent tasks for
guaranteeing the real effectiveness of the right to a fair trial. Furthermore, strengthening the transparency
of the judicial system and expanding mechanisms for public oversight will contribute to reducing judicial
corruption and increasing trust in the judiciary. The issue of judicial digitalization is also relevant, as it will
simplify access to justice and minimize bureaucratic obstacles. In the context of globalization, there is a
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growing need to align national judicial practices with international standards, not only in terms of human
rights but also in the field of interstate legal cooperation. Judicial practice must continuously adapt to new
socio-economic realities, requiring improvements in the legislative framework and the training of highly
qualified legal professionals. Thus, the effective realization of the right to a fair trial is not only a legal
obligation of the state but also a necessary condition for the stability of a democratic society and the
protection of fundamental human rights.

The right to a fair trial occupies a special place in the catalogue of fundamental human rights. Its
classification as an absolute fundamental right of the individual is generally recognized, and the priority of this
right is evidenced both by its inclusion in the first generation of human rights and by its enshrinement in the first
universal international human rights instrument — the Universal Declaration of Human Rights of 1948 (Arts. 8,
10) [1]. The right to a fair trial, as a fundamental principle of the entire system for the protection of human rights
and freedoms, has undergone normative development and detailed elaboration in the European Convention on
Human Rights of 1950 (Art. 6; Protocol No. 7 (Arts. 2-4) (hereinafter — the Convention, ECHR) [2], the
provisions of which are directly applied by the European Court of Human Rights.

Analysis of the study of the problem. The issue of understanding the human right to judicial
protection has been reflected in the scientific works of such Ukrainian scholars as O. Antonyuk, V. Boiko,
A. Zhukovskyi, A. Kolodii, V. Maliarenko, P. Rabinovych, H. Tymchenko, Yu. Todyka, M. Khavroniuk,
S. Shevchuk, and others. The substantive content of the right to a fair trial has been the subject of research
by H. Berezhanskyi, V. Horodovenko, I. Hrytsenko, M. Pohoretskyi, S. Pohrebniak, M. Savchyn,
N. Sakara, S. Chorna, and others.

In 2023-2025, the issue of the right to a fair trial was studied by the following Ukrainian scholars:
Mykola Hnatovskyi — a Ukrainian lawyer and scholar, judge of the European Court of Human Rights, who,
since June 2023, has been involved in the consideration of complaints filed by Ukraine against the Russian
Federation, as well as those filed against Ukraine. In 2023 Dmytro Luspenyk, Secretary of the Plenum of
the Supreme Court, Candidate of Law, Associate Professor, participated in a 2023 panel discussion
dedicated to the right to a fair trial in civil proceedings. Nataliia Sakara, Judge of the Civil Cassation Court
within the Supreme Court, Candidate of Law, Associate Professor, was a speaker at a 2023 panel
discussion on the right to a fair trial. Yurii Prytyka, Doctor of Law, Head of the Department of Civil
Procedure at the Educational and Scientific Institute of Law at Taras Shevchenko National University of
Kyiv, participated in professional discussions on the issue of fair trial in 2023; Iryna Izarova, Doctor of
Law, Professor at Taras Shevchenko National University of Kyiv, Editor-in-Chief of the journal Access to
Justice in Eastern Europe, took part in discussions on the issue of fair trial in 2023. Oksana Khotynska-
Nor, Doctor of Law, Head of the Department of Notarial, Enforcement Procedure, Advocacy, Prosecution,
and Judiciary at the Educational and Scientific Institute of Law at Taras Shevchenko National University
of Kyiv, participated in a 2023 panel discussion on the right to a fair trial; Serhii Kravtsov, Candidate of
Law, Associate Professor at the Department of Civil Procedure, Arbitration, and Private International Law
at Yaroslav Mudryi National Law University, spoke on the topic of the right to a fair trial in 2023. Oksana
Uhrynivska, Candidate of Law, Associate Professor at the Department of Civil Law and Procedure of the
Faculty of Law at Ivan Franko National University of Lviv, participated in discussions on ensuring the
right to a fair trial in 2023.

The purpose of the article is to conduct an in-depth study of the legal nature of the human right to
a fair trial and to define its essence as a fundamental element of the legal system that ensures the
realization of other rights and freedoms. The research covers an analysis of theoretical approaches to
defining this right, its normative enshrinement in international and national law, and the mechanisms for its
protection within the framework of the rule of law. Particular attention is given to the substantive
components of the right to a fair trial, including guarantees of judicial independence and impartiality,
adherence to procedural time limits, equality of parties in legal proceedings, and the effectiveness of legal
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protection. A crucial aspect of the study is the assessment of the effectiveness of national legal mechanisms
in ensuring this right within the context of international standards derived from the provisions of the
European Convention on Human Rights. The analysis of the case law of the European Court of Human
Rights (ECtHR) allows for the identification of key approaches to interpreting this right and the criteria
applied in assessing compliance with its standards across different legal systems. Special attention is given
to the study of ECtHR rulings concerning Ukraine, which makes it possible to identify systemic issues in
the implementation of the right to a fair trial within the national judicial system. In particular, the research
examines the duration of court proceedings, the accessibility of judicial protection, and the enforcement of
court decisions as key elements of judicial effectiveness. Furthermore, the role of constitutional oversight
and other institutional mechanisms in ensuring the compliance of judicial proceedings with international
standards is assessed. The article also includes a comparative analysis of legal approaches adopted by
various European states in ensuring this right, which enables the identification of promising directions for
improving the judicial system in Ukraine. Within the context of judicial reform, issues related to enhancing
judicial independence, introducing effective mechanisms of disciplinary responsibility, and strengthening
legal guarantees of access to justice are explored. The significance of implementing ECtHR rulings into
national legal practice is highlighted as a necessary condition for reinforcing the rule of law.

Presenting main material. The right to judicial protection is a mandatory component of a person's
subjective right, which can be exercised directly or through the activities of authorized state bodies or
organizations. The judicial form of protection is recognized as a superior form of protection of subjective
rights, freedoms and legitimate interests compared to other non-judicial forms, which provides all
interested parties with maximum procedural guarantees. Therefore, the right to judicial protection is a
means of ensuring the possibility of a person to apply to the judiciary for the protection of his or her rights
and legitimate interests as provided by law [3, p. 162].

This subjective right provides that everyone is guaranteed protection of their rights, freedoms and
legitimate interests by an independent and impartial court. The right to judicial protection can be properly
realized only if there is an effective mechanism of judicial protection [4, p. 39].

Thus, judicial protection is a priority legal guarantee of protection of human and civil rights and
freedoms, which is enshrined in our country at the highest legislative level. Part 1 of Article 55 of the
Constitution of Ukraine provides: “Human and civil rights and freedoms shall be protected by the
courts”. According to part 4 of the said article, in case of exhaustion of all national legal remedies,
everyone has the right to apply for protection of their rights and freedoms to international judicial
institutions or to the relevant bodies of international organizations of which Ukraine is a member or
participant, for example, the ECHR.

The jurisdiction of the courts extends to any legal dispute and any criminal charge (Article 124(3) of
the Constitution of Ukraine). In Ukraine, the court performs an important function of protecting human and
civil rights and freedoms, which is the main content and meaning of the judiciary in general. At the same
time, judicial protection of rights and freedoms is an independent function of the state, as evidenced by the
normative interpretation of the provisions of the Basic Law, in particular, part 2 of Article 3 states:
“Human rights and freedoms and their guarantees determine the content and direction of the state's
activities. The state is responsible to the individual for its activities. Affirmation and ensuring of human
rights and freedoms is the main duty of the state”; and part 3 of Article 8 of the Constitution of Ukraine
guarantees the right to apply to the court for protection of constitutional rights and freedoms of a person
and citizen directly on the basis of the Constitution of Ukraine [5].

The enshrining of the right to judicial protection in the Constitution of Ukraine is the result of the im-
plementation of international legal norms proclaimed in international acts and must be faithfully implemented.

The protection of human rights and freedoms by the court can be viewed as a norm whose
implementation is conditioned by a number of imperative requirements: granting access to justice;
prohibition of denial of justice; protection of not theoretical and illusory possibilities, but a specific, real
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and valid right of access to court; the level of access to court should be sufficient to protect this right, the
possibilities should be clear and specific so that in case of non-compliance there is a possibility of
challenging them; the obligation of the State to ensure the effectiveness of the right of access to justice;
establishment and guarantee of the right to judicial protection.

According to A. Luzhansky, the specificity of judicial protection is that its effectiveness is much
higher compared to other, non-judicial means, because: first, out-of-court defense is actually a request or
proposal to voluntarily or through administrative control to eliminate the violation and eliminate its
negative consequences and is based on the presumption of proper and good faith behavior of the offender;
secondly, court proceedings are the only final legal means of resolving a legal conflict; thirdly, when
considering a particular case, the court has the right to exercise preventive influence in the form of binding
individual rulings (resolutions) to prevent the occurrence of causes and conditions that led to the violation
of rights in the future; fourthly, court decisions that have entered into force are usually final in nature;
enforcement of a court decision on issues of fact or law is ensured by state coercion [7, p. 45].

In the course of administration of justice, the court must ensure the protection of the entire range of
personal, socio-economic, political rights and freedoms. Based on this, judicial protection is the highest
guarantee of human and civil rights and freedoms, and the right to judicial protection is the opportunity
provided by law for every person to apply to the judiciary for protection of violated rights, freedoms and
legitimate interests. Justice is recognized as the most effective way to protect human and civil rights and
freedoms [8, p. 28-29].

The current conditions of our country’s integration into the European Union (hereinafter — the EU)
require the adoption of a number of international legal obligations to respect and protect human rights, in
particular, the protection of the human right to a fair trial, which leads to the harmonization of national
legislation with European standards in the field of administration of justice for the effective protection of
human, increased access to justice and fair trial.

In order to improve national standards of judicial system and judicial proceedings and to ensure the
human right to a fair trial, on February 12, 2015, the Verkhovna Rada of Ukraine adopted the Law “On
Ensuring the Right to a Fair Trial” [9], which provided for amendments to a number of provisions of the
procedural legislation of Ukraine and made the right to a fair trial one of the basic principles of the
administration of justice.

Despite the detailed consolidation of legal guarantees of the state in protecting the right to a fair trial
at both the national and international levels, the practical implementation of these guarantees in real life is
associated with a number of real obstacles, in particular, imperfections in the current national legislation,
limited capacity of courts in terms of the number of cases under consideration due to physical inability to
process them and ensure a fair, objective and comprehensive consideration of the case to all interested
parties, and thus ensure due process.

Thus, there is an extremely important need for national courts to comply with the Convention and apply
the case law of the European Court of Human Rights to prevent Ukraine from violating its obligations. The
highest standards of justice are realized in the activities of the ECHR. The real involvement of the court in the
protection of human rights is one of the main features of the rule of law. The universal nature of access to justice
is emphasized in a number of major international legal documents. Given that the right to judicial protection is
included in the list of rights protected by the Convention, it is advisable to highlight those elements that are
mandatory in the understanding of the ECHR case law [2].

Based on the construction of paragraph 1 of Article 6 of the Convention, it can be argued that it
enshrines the following elements of the right to a fair trial: 1) the right to a trial; 2) the right to a fair trial;
3) the right to publicity of the trial and pronouncement of the judgment; 4) the right to a reasonable time
for the trial; 5) the right to a trial by a court established by law; 6) the right to independence and
impartiality of the court.
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The ECHR case law shows that if a person does not have the right to access justice, the right to a fair
trial loses its meaning. Thus, access to justice is primary to the right to a fair trial.

Accessibility of justice can be interpreted as one of its principles, i. e., it is an opportunity for
everyone who wishes to freely and unhindered, on equal terms, to use judicial protection to ensure their
rights, freedoms and legitimate interests. In addition, access to justice is also considered as a certain
standard, which should include institutions that provide a real opportunity for a person to go to court to
protect their rights, create mechanisms for the protection of all human rights, guarantee that the procedure
for consideration of the case will be fair and the restoration of violated rights will be effective, eliminate
financial obstacles, obtain legal assistance, etc.

Thus, access to justice should be understood as a real opportunity for a person to apply to court for
protection of his/her rights, freedoms or legitimate interests guaranteed by the state and ensured by
effective legal mechanisms.

The court, administering justice on the basis of the rule of law through the adoption of a just court
decision in a particular case, ensures everyone the right to a fair trial. This view seems to be based on an
idealistic perception of fairness as the substantive essence of justice. Therefore, it is quite natural to assert
that in justice, justice appears as the essence, purpose and criterion of effective judicial proceedings as a
form of justice. Therefore, the main purpose of legal proceedings is to achieve justice, i.e. to administer
justice, and a fair trial (i. e. a trial) is, accordingly, perceived as a fair trial [11, p. 5].

According to S. Shevchuk, in the Western constitutional doctrine, the development of the right to a
fair trial is inextricably linked to the concept of due process of law, which the scholar proposes to
understand as “the application of law by the judiciary (courts) in accordance with the legal principles and
procedures established and authorized by the State to guarantee and protect constitutional human rights and
fundamental freedoms” [12, p. 231-232].

The right to a fair trial has always attracted considerable attention in the ECHR case law. As the
Court noted in the case of Delcourt v. Belgium: “In a democratic society, as that term is understood by the
Convention, the right to a fair administration of justice is of such prominence that a limited interpretation
of paragraph and Article 6 would not be consistent with the object and purpose of the provision” [13].

It is important to note that fair trial standards are not constant and may change over time under the
influence of societal development. Accordingly, there is no definitive list of components of a fair trial,
including: timely notification of the court hearing, adequate time to prepare for the trial, the opportunity to
familiarize oneself with the case file, the right to be heard in court before a decision is rendered, the
necessary legal assistance, the right to call and cross-examine witnesses, appropriate requirements for
improper evidence and arguments, etc.

Before considering the specific aspects of the right to a fair trial, as defined in the case-law of the
ECtHR, it is necessary to note that the scope of Article 6 is not limited to court hearings. In the above case,
the trial of the case is considered as the culmination of an adversarial process. It is the fairness of this
process that is the key value underlying the provisions of the said Article and the Convention as a whole.
Thus, any actions or decisions that go against the criteria of fairness at any stage of the process may call
into question the fairness of the trial as a whole. Thus, in the case of Saunders v. the United Kingdom, the
ECtHR sought to determine whether the prosecution’s use of the evidence obtained by the auditors from
the applicant constituted an unjustified violation of this right. The Court had to examine this issue in the
light of all the circumstances of the case [14]. Therefore, in this case, there was a violation of the right not
to incriminate oneself at the stage of the pre-trial investigation and was reflected in the recognition of a
violation of the principle of fairness in the final trial.

In addition, it should be noted that the effect of the guarantees of fairness in Article 6 of the Convention
does not end with the final judgment in the case. The Preamble to the ECHR proclaims the principle of the rule
of law as a common heritage of the traditions of the High Contracting Parties, one of the fundamental aspects of
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which is the principle of legal certainty, which requires that a final judgment must not be called into question.
The latter is based on the rule of res judicata (Latin for “res judicata”), known since Roman law, according to
which a final judgment that has become final is binding on the parties and cannot be reviewed.That is, this
principle guarantees the finality of decisions, and no party has the right to request the revision of a final and
binding judicial decision for the sole purpose of rehearing and deciding the case anew.

The power of the higher courts to review cases should be used to correct judicial errors and wrongful
decisions, and not to conduct a new examination of the case. The review of a case cannot be considered as
a disguised appeal, and the mere possibility of two views on the same issue does not constitute a basis for a
new examination of the case. Deviation from this principle is possible only when it is caused by
independent and irresistible circumstances (Driza v. Albania [15]).

The principle of legal certainty has various manifestations. In particular, it is one of the defining
principles of “good governance” and “proper administration” (establishing a procedure for its observance),
partially coincides with the principle of legality (clarity and predictability of the law, requirements for the
“quality” of the law) [16, p. 62].

Violation of the principle of res judicata occurs when, contrary to the norms of national legislation,
courts accept for consideration complaints of persons who do not have the right to appeal court decisions,
and subsequently cancel such decisions based on the results of consideration of these complaints. For
example, in the case “Industrial Financial Consortium Investment v. Ukraine” [17], a review based on
newly discovered circumstances was carried out upon the application of persons who did not participate in
the initial proceedings and, therefore, could not, under the legislation in force at the time of consideration
of the case, apply to the court.

Conclusions. The results of the study on the effectiveness of legal mechanisms of the European Court of
Human Rights (ECtHR) in ensuring the right to a fair trial have shown that the Court plays a fundamental role
in shaping a unified European legal space, focused on the establishment of the rule of law and the provision of
proper justice standards. The ECtHR not only performs the function of individual protection for applicants
whose rights have been violated but also fulfills an important systemic role, establishing universal legal
standards for the judicial organs of the Convention’s member states. The analysis of the ECtHR’s practice
reveals consistent yet flexible approaches to interpreting the right to a fair trial, allowing it to be adapted to the
socio-legal realities of each country. Specifically, the Court has developed criteria for assessing whether
national judicial procedures comply with the standards of the Convention, including key aspects such as the
independence and impartiality of the judiciary, adherence to the principle of “a court established by law”, the
provision of equality of arms in proceedings, access to justice, and the enforcement of judgments. Despite this, a
significant number of cases brought before the Court highlight systemic defects in national judicial systems that
continue to cause new human rights violations. The issue of the ECtHR’s effectiveness is directly linked to its
ability to respond promptly to the growing number of complaints received from applicants across different
jurisdictions. The Court is compelled to operate under significant workload, which affects the speed of
proceedings and may negatively impact access to justice for applicants. In this context, optimizing the Court’s
procedures is crucial, particularly through improving communication mechanisms with parties, applying
expedited procedures, and expanding opportunities for resolving disputes at the national level before they reach
the ECtHR’s jurisdiction. A key condition for the effectiveness of the ECtHR’s legal mechanisms remains the
level of implementation of its judgments at the national level. The enforcement of the Court’s decisions holds
not only legal but also political significance, as it demonstrates the willingness of states to comply with
international legal obligations. Ignoring or merely formalistically implementing these decisions without
addressing the underlying causes of violations undermines the legitimacy of the international human rights
protection system. One of the key challenges remains finding effective mechanisms for monitoring and
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enforcing the execution of the ECtHR’s decisions, particularly through strengthening the role of the Committee
of Ministers of the Council of Europe, which oversees the implementation of the Court’s rulings.

In modern times, it remains important to continue the process of harmonizing national judicial
systems with the ECtHR’s legal standards, which requires both legislative reforms and enhancing the legal
culture of the judiciary. The introduction of a preventive justice system, which would allow for the
identification of potential violations of the Convention at early stages of judicial processes, could
significantly reduce the number of violations that end up being reviewed by the ECtHR. An important
aspect that affects the Court’s effectiveness is its ability to adapt to new challenges, particularly the
increasing number of cases related to digital rights, artificial intelligence, and technological threats to
justice. The ECtHR must expand its jurisprudence in the area of the right to a fair trial in the context of
digital transformation, which requires new approaches to evidence assessment, transparency of algorithmic
justice, and the protection of human rights in the virtual environment.

Thus, the ECtHR remains one of the most important guarantees for upholding the right to a fair trial
in Europe. However, its effectiveness largely depends on the political will of the member states to enforce
its judgments and integrate its standards into national legislation. Further scientific research in this field
should focus on developing innovative mechanisms for implementing the Court’s decisions, assessing their
actual impact on judicial systems in various countries, and identifying strategies to minimize systemic
violations of human rights in judicial processes.
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E®EKTUBHICTH IPABOBUX MEXAHI3MIB €BPONIEIICEKOT'O CYIY
3 IPAB JIIOJUHU HA CIIPABEIJIUBUI CYJOBHIA PO3TJISI:
AHAJII3 YEPE3 IPU3MY HPAKTHKHU AISJIBHOCTI CYY

Crarrs NpUCBAYEeHA KOMILUIEKCHOMY aHAJTi3y NPaBOBOI NPUPOAM NMpaBa JIOJIUHHM HA CIpaBelIMBUIA
CyJA0BHI pO3IJisi/l, AOCTIKEHHIO MeXaHi3MiB HOro HOPMATHBHO-NIPABOBOI0 3a0e3Me4YeHHs Ta e)eKTUBHOCTI
peanisanii kpisk npu3My cyaoBoi npakTuku €Bpomneiicbkoro cyay 3 mnpas jnoguHu. Oco0dnmBa yBara
HAIA€ThCSl CMCTEMHOMY TJIYMAueHHIO 3a3HAYEHOr0 MpaBa B KOHTEKCTI MiKHAPOAHUX CTaHIApTiB mpa-
BO3aXHCHOI JisVIbHOCTI Ta HOro Kopeasuii 3 HALIOHAJIBHMMHU TPABONOPSIKAMHU JEpP:KAB — YYACHHUb
€Bponeiicbkol KOHBEHIIl MPO 3aXMCT NPAB JIIOAUHM i OCHOBOMOJIOKHUX €BOOOA. Y CTATTI 31iHCHIOETHCS
JOKTPUHAJILHE A0C/Ti/IZKeHHs 3MiCTy MPaBa Ha clpaBeJIMBUIA Cy0BUIi PO3IJIS/l, BUSHAYAEThCA Iioro mMicue B
iepapxii 0CHOBOMOJIOKHUX NMPAB JIOAUHHU, 2 TAKOXK JOBOJAMTHLCH HOro aGCoTIOTHMII XapaKTep Y KOHTEKCTi
cy4yacHoi KoHuenuii npas joauHu. Lle npaBo € oAHNM i3 KJIIOYOBUX eJIeMEHTIB BePXOBEHCTBa NpaBa, 10
TapaHTy€ J0cTYN 10 e)eKTUBHOTO CyA0BOIr0 3aXUCTY Ta 3a0e3nedye 0ajaHc Mizk My0JiYHUMM i IPUBATHUMM
iHTepecaMu B MpaBoOBiii 1ep:kaBi.

3HayHy yBary NpPHCBSIYCHO AHAJI30BI PO/ CyJ0BOI BJIagM fIK OCHOBHOIO TrapaHTa peaJizamii
323HAYCHOTO NPABa, BOJHOYAC CYIOBHUil 3aXMCT PO3IJISJACTbCS He JIHIIe SIK iHCTPYMEHT BilHOBJICHHS
NMOpPYIIEHUX MpaB, a i SIK CTPYKTYPHMIi eJleMeHT MeXaHi3My NpaBoCy[/s, IO BH3HAYAE JeMOKPATHYHI
3acagm PpyHKUHiOHyBaHHs Jep:xaBHoro anapary. CymoBa cucreMa 3000B’si3aHa 3a0e3meqyBaTH JOTPUMAHHS
KOMILIEKCY NpoLecyaJbHUX FAPaHTiid, 10 YHEMOKJIUBJIIOIOTH CBaBiIbHEe 00MeKeHHSs PaB 0cO0U HA J0CTYI
710 MPpaBocyAsl Ta 00’€KTUBHMII PO3IJIS/T CIPaBH. Y TOCTIIKeHHI BHOKPEMJIIOIOTHCS OCHOBHI CTPYKTYpPHi
KOMIIOHEHTH IpaBa Ha cHpaBelJIUBHII CyAOBMIl po3rjsj, cepel AKHX: MPaBO HA PO3IJIST CHPABH He-
3aJ1€eKHUM, 0e3CTOPOHHIM i KOMIIETEHTHHM CYJ0OM; NPAaBO HA 3a0e3ledYeHHsI PiBHOCTI CTOPiH y mpoueci Ta
3MarajJibHOCTi CyJI0BOr0 NPOBA/IZKeHHS; PAB0 HA JOTPUMAHHS NPUHLMILY IOPUAMYHOI BUBHAYEHOCTI mia yac
YXBaJICHHSI CY/I0BOr'0 pillicHHS, MPABO HA BiIKPHUTICTH i My0IiYHiCTH CYI0BOr0 NMpouecy; NpaBo Ha Po3rJs
CIIPAaBU Y PO3YMHI CTPOKH fIK HEOJAMiHHMIA eJleMeHT e()eKTUBHOI'O CyJ0YHHCTBA.

IlepioyeproBoio yMoBOIO peaJjiizalii npaBa Ha cnpaBelJIMBHIl Cy/l € JOCTYNHICTH NPaBOCYyAls,
siKa NPOABJAETHCA Y BiicyTHOCTI IMcKpUMiHaniiiHuX 0ap’epiB mig yac 3BepHeHHs 10 CyAy, CHPOIEHHS
npoueayp CyJA0BOro po3rJsily Ta HAsIBHOCTI epeKTMBHUX MeXaHi3MiB BHKOHAHHS CYJAOBHMX PpillleHb.
JocTyn 10 npaBocyaisi € 0CHOBOIOJIO0:KHUM (pakTopoM 3a0e3nevdeHHs] 3aKOHHOCTI B CyCHJILCTBI, a iioro
0o0MesKkeHHSI CTaBUTh Mij 3arpo3y edeKTHBHiCTh (YyHKUiOHYBAHHS NMPAaBOBOI cMCTeMHU. 3HAYHY POJIb Y
3aXMCTi HbOro mpapa Bigirpae €Bponeiicbkuii cya 3 npas JIOAMHHU, AKUHA y cBoiil mpakTuli gopmye
BHUCOKI CTAHJAPTH CIPABEJIMBOIO CYA0BOr0 po3r/sily. BusHauajnbHMM KpUTEpieM OLiHKH NMpPaBoOMip-
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HOCTi cyaoBoro mnpouecy €Bponeilicbkuii cya 3 mHpaB JIOAMHH BBAaXKa€ NPUHLOMI 3arajbHoi cmpa-
BeVIMBOCTI MPOBA/’KeHHsI, IO PO3IJSAAEThC KPi3h NPU3MY JOTPHMMAaHHA NPOLEIYPHUX rapaHTiii Ta
MaTepiaJbHOI 00IPYHTOBAHOCTI cyqoBHX pimeHb. Oninka BiINMOBITHOCTI Cy10BOro npounecy KpurepisimMm
CIpaBeAJIUBOCTI Ma€ 31iliCHIOBATHCSI 3 YpaxXyBaHHSIM Yyci€i mpoueaypu NpoBaIKeHHs, a He JHIIe
okpemux ii acmekrtiB. KommjiexkcHuii miaxigx no anajizy cyaoBUX pillleHb Ja€ 3MOry yYHUKATH (op-
MAaJIBHOT'O MiAX0AY /10 NpaBoCyAls Ta 3a0e3neuye eQ)eKTUBHUI MeXaHi3M 3aXHCTY NPaB JHIUHU.

JonaTkoBo po3risifaeTbesi MpodJieMa cynepeyHOCTe Midk HALIOHAJBLHMMHM CYJOBHMH CHCTe-
MaMM Ta craHgapramu €Bpomneiicbkoro cyay 3 NnpaB JIOAWMHH, IO iHOAI NMPHU3BOAUTH 10 MOTpedH
neperJsay NpaBoBHX HOPM Ha piBHi BHYTpilIHbOro 3akoHoaaBcTBa. IIpakTnka €Bponeiicbkoro cyay 3
NpAaB JIOAHHHU JIEMOHCTPYE, 110 HAU3KA [ePiKaB CTHUKAEThCA 3 TPYAHOIIAMH Yy BUKOHAaHHI pilnens Cyny,
10 HeraTMBHO IO3HAYa€Thcsd Ha PiBHI J0Bipm 10 mpaBocynasa. Baxianeo migkpeciauTH, mo iHCTH-
TyuwiiiHa CHPOMOJKHICTH HAiOHATBHUX CYAOBHX CHCTEM MA€ BiINOBiIaTH €BpomnelicbKUM CTaHAApPTaM
npaBocyaasi, 3a0e3neyyl0ud IFPOMaJAssHAM peajibHY MOXJIMBICTH e()eKTHMBHOI0 3aXHUCTYy CBOIX IpPaB.
HenorpumaHHsi TAKHX CTAHAAPTIB MOKe NMPHU3BECTH A0 CHCTEMHHMX MpodJieM y cdepi cyro4yuHCTBA Ta
MAacOBHX 3BepHeHb 10 €Bpomeiicbkoro cyay 3 npaB JIOAMHU. Y KOHTeKCTi MiXKHapoaHOro mpasa
HAroJIOMIYETHCSA HA MOTpedi rapMoHizauii HAIOHAJIBHOI0 3aKOHOAABCTBa 3 BUMoramu KonBeHuii, mo
copusTHMe NiABUIIEHHIO e(eKTHUBHOCTI peakizauii mpaBa Ha cHpaBelIMBHIl CYJ0BUH PO3IJsiA.
Oc00,1MBO aKTyaJIbHUM Ile IUTAHHS € VISl KPaiH, siki nepedyBaloTh y npoueci pepopmyBaHHs cya10BOI
CHCTEMH Ta NMPArHyTh NOCWJIUTH ii He3ajexHicTb. IIpaBo3axucHa poab €Bponeilicbkoro cyay 3 mpas
JIOAMHM € KJIIOYOBUM YUHHUKOM 3a0e3leuyeHHs NPaBOBOI BH3HAYEHOCTI B CYIOBi NpakTHUi.
BukoHnaHH# iioro pimeHb € 000B’I3KOBHM /IS Aep:kaB-yuyacHHIb KonBeHuii, a ixHe irHopyBaHHsI MosKe
MATH HeraTHBHI HACJTIIKY 1J151 MiKHapOJAHOI MpaBoBoi penyTauii KpaiHu.

Kiro4oBi ciioBa: egeKTHBHICTh, IPaBoOBi MexaHi3Mu, €BponelicbKkHiil cyl 3 PaB JIOAUHH, CIPa-
BeJIMBUI CyAOBHUIl PO3IJIsifi, MPABOCYJAs, CyA0Ba NPAKTHKA, KOHBEHLisl, IpaBa JIIOAUHH, JOCTYI 10
NMpPaBoOCY//Asi, CyA0BAa BJIajJa, He3aJEKHICTh Cyay, 0€3CTOPOHHICTBH, PiBHiCTH CTOpPiH, 3MarajbHiCTh
npouecy, OpUANYHA BU3HAYCHICTD.

241



