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Abstract. The article highlights the problem of the transformation of the institution of preventive
measures in criminal proceedings in Ukraine under martial law. A relevant area of study is the balance between
the need for effective crime counteraction, particularly against crimes against the foundations of national
security, and the state’s obligation to guarantee fundamental human rights, primarily the right to liberty and
personal inviolability, which, according to the Constitution of Ukraine, is not subject to restriction even under
extraordinary circumstances. The article analyzes the complex system of legal norms regulating this issue,
including the provisions of the Constitution of Ukraine, the Law of Ukraine “On the Legal Regime of Martial
Law”, special norms of the Criminal Procedure Code of Ukraine, and the state’s international legal obligations,
particularly the provisions of the Convention for the Protection of Human Rights and Fundamental Freedoms.

The article substantiates the need for a thorough scientific understanding of the innovations in criminal
procedure legislation introduced after February 24, 2022. Special attention is given to such problematic aspects
as the temporary delegation of the investigative judge’s powers to the head of the prosecutor’s office, the
introduction of non-alternative detention for certain categories of crimes, the mechanism for the automatic
extension of arrest periods, and the specifics of applying preventive measures to military personnel. The
research methods included formal legal analysis of current legislation, systemic analysis of judicial practice,
particularly decisions of the Constitutional Court of Ukraine and the Supreme Court, as well as a comparative
analysis of national regulations with international human rights standards.

The article analyzes the practice of applying the amended norms and its impact on adherence to the
fundamental principles of criminal proceedings, such as the adversarial principle and the right to judicial review. The
author argues that the legislator, in responding to the challenges of war, has sometimes chosen the path of excessively
expanding the powers of the prosecution, which has created threats to the fundamental rights of individuals. The key
role of the Constitutional Court of Ukraine in restoring balance and declaring unconstitutional certain provisions that
contradicted the principle of the rule of law and the right to liberty is emphasized.

The paper concludes that the effectiveness of criminal proceedings under martial law cannot be achieved
at the expense of negating the fundamental principles of justice. Special attention is paid to the concepts of
“judicial review”, “proportionality of restrictions”, and “non-alternativeness of a preventive measure”. The
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expediency of revising certain provisions of the Criminal Procedure Code of Ukraine to strengthen guarantees
of the right to defense is established. The author proposes their own suggestions for improving legislation,
particularly regarding the introduction of a mechanism for deferred judicial review of prosecutor’s decisions,
amending the norms on non-alternative detention, improving the procedure for canceling a preventive measure
for military service, and unifying judicial practice by the Supreme Court.

Keywords: preventive measures, martial law, detention, right to liberty, criminal proceedings, judicial
review, Criminal Procedure Code of Ukraine, Constitution of Ukraine, human rights, non-alternative preventive

measures

Introduction

The full-scale armed aggression of the Rus-
sian Federation against Ukraine, ongoing since Feb-
ruary 24, 2022, has posed an unprecedented chal-
lenge to the entire legal system of the state. The
urgent need to ensure national security, defense, and
effective crime prevention under extraordinary con-
ditions has led to a rapid and large-scale trans-
formation of existing legislation. One of the most
sensitive areas affected by these changes is the
institution of measures to secure criminal proce-
edings—namely, preventive measures. These measu-
res, being instruments of procedural coercion that
restrict one of the fundamental human rights—the
right to liberty and personal integrity have acquired
particular urgency in the context of war.

The key issue lies in identifying and legally
enshrining an optimal balance between two vital
interests: on the one hand, the state’s need for
effective tools to prevent suspects and accused
persons, particularly those charged with crimes
against national security, war crimes, and other se-
rious offenses—from evading justice; and on the
other hand, the inviolable obligation to uphold
constitutional guarantees and international human
rights standards. This challenge is compounded by
the fact that Article 29 of the Constitution of
Ukraine, which guarantees the right to liberty, is
among the rights that cannot be restricted even
under martial law. This creates a complex legal con-
flict and requires legislators and law enforcement
bodies to adopt carefully considered and legally
sound decisions.

The relevance of this study is further rein-
forced by the dynamic development of judicial
practice, particularly the rulings of the Consti-
tutional Court of Ukraine, which has already asses-
sed certain amendments to criminal procedural
legislation and declared some of them uncon-
stitutional. This indicates the presence of systemic

issues in the regulation of preventive measures
during wartime and underscores the need for in-
depth scholarly analysis of the enacted changes,
their practical application, and the development of
evidence-based recommendations for further legis-
lative improvement in line with the principles of the
rule of law.

Literature Review

The issue of applying preventive measures
under martial law has been addressed in the
scholarly works of numerous Ukrainian legal scho-
lars, including Ya. L. Lutsenko, V. I. Orlenko,
A. O. Taranenko, T. V. Shevchenko, V. O. Cher-
niuk, S. O. Sofiyev, A. A. Teslytskyi, V. A. Zavtur,
I. V. Hlovyuk, A. Shyyan, R. A. Chaika, V. My-
khailenko, D. A. Patreliuk, E. V. Dyachenko,
D. I. Hunchenko, V. Matus, and others.

In particular, the general aspects of safe-
guarding constitutional rights and freedoms during
martial law have been explored by Ya. L. Lutsenko
and V. I. Orlenko, who emphasized the need for any
restrictions to correspond to the severity of the
national situation. The specific changes to criminal
procedural legislation and their impact on the
institution of preventive measures have been analyzed
in the works of A. O. Taranenko, T. V. Shevchenko,
and R. A. Chaika. The expansion of prosecutorial
powers and the delegation of investigative judge
functions to prosecutors have been critically assessed
by S. O. Sofiyev, A. A. Teslytskyi, V. A. Zavtur, and
I. V. Hlovyuk, who pointed to violations of the
principles of adversarial proceedings and the
separation of procedural functions.

The issue of non-alternative detention for
certain categories of crimes has been a focal point
in the works of A. Shyyan and E. V. Dyachenko,
who highlighted the contradiction of this approach
with previous rulings of the Constitutional Court of
Ukraine. Specific aspects of applying preventive
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measures to military personnel, as well as the
challenges of lifting such measures to allow for
military service, have been studied by D. I. Hun-
chenko. Procedural issues, particularly the safe-
guarding of the right to defense during remote
hearings, were analyzed by V. Matus.

Despite the considerable number of publi-
cations, the dynamic evolution of legislation and
judicial practice, especially the latest decisions of
the Constitutional Court of Ukraine, necessitate
further comprehensive analysis and generalization,
along with the development of systematic proposals
for improving legal regulation.

Purpose

The aim of this study is to conduct a com-
prehensive analysis of the theoretical foundations
and practical challenges of applying preventive
measures in criminal proceedings under martial law,
to identify legal conflicts and gaps in current
legislation, to summarize judicial practice, and to
develop evidence-based recommendations for im-
proving legal regulation and law enforcement prac-
tices. The ultimate goal is to ensure an optimal
balance between national security interests and the
protection of fundamental human rights.

Methodology
The methodology of this study is based on a
system of general scientific and special methods of
cognition of the objective world. In particular, dia-
lectical, logical-semantic, formal-legal, system-func-
tional and other methods of cognition

Results and Discussion

In the context of the full-scale armed aggression
that has continued since February 24, 2022, Ukraine’s
legal system has faced unprecedented challenges,
necessitating urgent and systemic adaptation of
legislation to the realities of martial law. One of the
most sensitive and critically important areas that has
undergone significant transformation is the institution
of measures to secure criminal proceedings, particu-
larly preventive measures.

This institution, which in essence serves as a
tool of procedural coercion aimed at ensuring the
proper conduct of suspects or accused persons, acqui-
res special significance in wartime. The state is
compelled to seek a balance between the need for

effective crime prevention, including crimes against
the foundations of national security and its inviolable
duty to guarantee fundamental human rights, espe-
cially the right to liberty and personal integrity.

The legal basis for any restriction of human
rights and freedoms in Ukraine is its Fundamental
Law. Article 3 of the Constitution of Ukraine de-
clares the individual, their life and health, honor and
dignity, inviolability and security to be the highest
social value, and affirms that the establishment and
protection of human rights and freedoms is the
primary duty of the state [1].

Article 29 of the Constitution of Ukraine
enshrines the fundamental right of every individual
to liberty and personal integrity, stipulating that no
one may be arrested or held in custody except by a
reasoned court decision and only on grounds and in
accordance with procedures established by law [1].

At the same time, Part Two of Article 64 of
the Constitution of Ukraine provides that, under
conditions of martial law or a state of emergency,
certain restrictions on rights and freedoms may be
imposed, with a specified duration of such restric-
tions. However, even under extraordinary circum-
stances, the rights and freedoms guaranteed by
Articles 24, 25, 27, 28, 29, 40, 47, 51, 52, 55, 56,
57, 58, 59, 60, 61, 62, and 63 of the Constitution
may not be restricted [1].

The fact that the right to liberty and personal
integrity (Article 29) is included among the abso-
lute, non-derogable rights creates a key legal con-
flict and a challenge for lawmakers. As Ya. L. Lu-
tsenko rightly notes, the temporary restriction of
certain rights and freedoms during the legal regime
of martial law, when applied by authorized entities
on appropriate grounds and in accordance with
international legal instruments, the Constitution,
and other laws of Ukraine, aligns with the general
principles of legality and legitimacy [2, p. 130].

However, the scope and limits of such restric-
tions must correspond to the severity of the situation in
the country. Presidential Decree No. 64/2022 of
February 24, 2022, “On the Introduction of Martial
Law in Ukraine”, specified that during the period of
martial law, constitutional rights and freedoms out-
lined in Articles 30-34, 38, 39, 41-44, and 53 of the
Constitution of Ukraine may be restricted [3]. It is im-
portant to emphasize that Article 29 was not included
in this list, underscoring its fundamental nature.
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At the same time, the legal regime of martial
law, as defined by the Law of Ukraine “On the
Legal Regime of Martial Law”, is a special legal
framework that grants the relevant state authorities
and military command the powers necessary to
prevent threats and repel armed aggression [4]. It is
within the scope of these powers that the trans-
formation of criminal procedural legislation has
taken place.

As V. |. Orlenko notes, in wartime condi-
tions, certain rights may be restricted to maintain
security and ensure the functioning of the state.
However, such restrictions must be clearly
regulated by law and must not violate fundamental
human rights [5, p. 50].

Preventive measures, as an institution of cri-
minal procedural law, are forms of procedural coer-
cion that temporarily restrict a person’s rights and
freedoms to ensure proper procedural conduct. Their
exhaustive list is provided in Article 176 of the
Criminal Procedure Code of Ukraine (hereinafter —
CPC of Ukraine) and includes personal commitment,
personal surety, bail, house arrest, and detention [6].

According to Article 177 of the CPC of Uk-
raine, the purpose of applying these measures is to
ensure that the suspect or accused fulfills their pro-
cedural obligations and to prevent attempts to evade
pre-trial investigation and/or court proceedings, de-
stroy or conceal evidence, unlawfully influence parti-
cipants in the proceedings, or commit another criminal
offense [6].

Under martial law, these risks objectively in-
crease. Suspects may attempt to avoid responsibility
by exploiting chaos, population displacement, or even
by siding with the enemy. This has necessitated
legislative adaptation, reflected in the special Chapter
IX-1 of the CPC of Ukraine, “Special Regime of Pre-
Trial Investigation and Judicial Proceedings Under
Martial Law”.

As noted by A. O. Taranenko and T. V. Shev-
chenko, this chapter has undergone significant chan-
ges, particularly affecting the procedures for selecting
and extending preventive measures [7, p. 733].

The international legal context also plays a
crucial role. Article 5 of the Convention for the Pro-
tection of Human Rights and Fundamental Free-
doms guarantees the right to liberty and personal
integrity, allowing deprivation of liberty only in a
limited number of cases and in accordance with

procedures established by law [8]. Article 15 of the
Convention permits states to derogate from their
obligations during war or other public emergencies
threatening the life of the nation, but only “to the
extent strictly required by the exigencies of the
situation” [8].

Ukraine has exercised this right by notifying the
Secretary General of the Council of Europe of its
temporary derogation from obligations. However, as
V. O. Cherniuk emphasizes, such derogation is not
absolute, and the European Court of Human Rights
(ECtHR) retains the authority to assess the pro-
portionality of the measures taken [9, p. 238].

Thus, the theoretical and legal foundation for
the application of preventive measures under mar-
tial law consists of a complex system of norms,
including inviolable constitutional guarantees, spe-
cial legislation on the legal regime of martial law,
amended provisions of the Criminal Procedure Co-
de of Ukraine, and the state’s international obli-
gations. Further research should focus on how these
theoretical principles are implemented in practice
and what problematic aspects arise as legislators
and law enforcement bodies attempt to strike a
balance between security requirements and the
protection of fundamental human rights.

The introduction of a special regime for
criminal proceedings under martial law, although a
necessary and urgent step to ensure the continuity of
the criminal justice system, has generated a humber
of complex practical and doctrinal issues. The most
intense debates center around the legislative chan-
ges concerning preventive measures, as they dire-
ctly affect the individual’s right to liberty. An ana-
lysis of the amendments to the Criminal Procedure
Code of Ukraine and their practical application
reveals several key problematic aspects that require
thorough scholarly reflection. These include the
expansion of prosecutorial powers, the establish-
ment of non-alternative detention for certain cate-
gories of crimes, the automatic extension of de-
tention periods, and the procedural specifics of
reviewing related motions.

One of the most significant innovations is the
temporary delegation of investigative judge powers
to the head of the relevant prosecutor’s office.
According to Article 615 of the Criminal Procedure
Code of Ukraine, in the absence of an objective
possibility for an investigative judge to perform
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their duties, the head of the prosecutor’s office is
authorized to impose preventive measures in the
form of detention for up to 30 days against indi-
viduals suspected of committing a wide range of
crimes, as well as to extend the duration of deten-
tion orders [6].

As noted by S. O. Sofiyev and A. A. Teslytskyi,
such an expansion of prosecutorial powers is an
exceptional measure aimed at maintaining public or-
der in circumstances where the judiciary cannot
function fully due to active hostilities [10, p. 271].

However, this approach poses significant risks
to the observance of fundamental principles of
criminal procedure. Assigning judicial oversight func-
tions to the prosecutor, who represents the prosecution
directly contradicts the principles of adversarial pro-
ceedings and the separation of procedural roles.
V. A. Zavtur rightly points out that such a procedure
undermines impartial review, as the prosecutor is
inherently interested in the approval of a motion that
they themselves initiated or endorsed [11, p. 209].

Critically assessing this legislative amend-
ment, I. V. Hlovyuk points out that the review of
complaints regarding unlawful deprivation of liber-
ty by the same authority whose representative ini-
tiated the detention is incompatible with the requi-
rements of Article 206 of the Criminal Procedure
Code of Ukraine and the standards of the European
Court of Human Rights (ECtHR) [12, p. 331].

Another problematic aspect is the estab-
lishment of non-alternative preventive detention for
certain categories of criminal offenses. Parts 6 and 8
of Article 176 of the Criminal Procedure Code of
Ukraine stipulate that, during martial law, indivi-
duals suspected of committing crimes against the
foundations of national security, a range of offenses
against public safety and peace, as well as military
personnel accused of specific war crimes, are
subject exclusively to detention [6].

As A. Shyyan notes, such an imperative pro-
vision deprives the investigative judge of the ability to
consider the individual circumstances of the case and
the personality of the suspect, which contradicts the
very essence of judicial oversight [13, p. 731].

This approach has already been reviewed by
the Constitutional Court of Ukraine. In its ruling of
June 25, 2019 (No. 7-r/2019), the Court declared a
similar provision unconstitutional, stating that non-
alternative detention violates the principle of the

rule of law and the right to liberty, as it fails to
ensure a balance between the purpose of the mea-
sure and the individual’s rights [14].

Despite this, the legislature has once again
adopted a similar model, justifying it by the extra-
ordinary conditions of war. However, recent prac-
tice shows that the Constitutional Court of Ukraine,
in its ruling of June 19, 2024 (No. 7-r(11)/2024),
analyzing the updated Part 6 of Article 176 of the
Criminal Procedure Code, concluded that the pro-
vision is not absolutely non-alternative. Its appli-
cation still requires the prosecutor to prove the
existence of risks outlined in Article 177 of the Co-
de, thereby leaving room for judicial discretion and
the possibility of applying bail [15].

Particular concern is raised by the mechanism
of automatic extension of detention periods. Part 6
of Article 615 of the Criminal Procedure Code of
Ukraine (as amended before July 18, 2024) stipu-
lated that, in cases where the court’s detention order
expires and cannot be extended, the preventive
measure is considered automatically prolonged, but
for no more than two months [6].

As R. A. Chaika notes, the aforementioned
provision contradicts international standards, parti-
cularly the case law of the European Court of Hu-
man Rights (ECtHR), which emphasizes the ne-
cessity of mandatory and periodic judicial oversight
of the legality of deprivation of liberty [16, p. 71].
This provision was reviewed by the Constitutional
Court of Ukraine, which, in its ruling of July 18,
2024 (No. 8-r(11)/2024), declared it unconstitu-
tional, stressing that even during wartime, depriva-
tion of liberty is permissible only on the basis of a
reasoned decision by an independent court [17].

In practice, purely procedural challenges also
arise. In situations where courts have been eva-
cuated and case materials partially lost, investi-
gative judges are often forced to make decisions
based on incomplete information. As stated in the
information letter of the Supreme Court dated
March 3, 2022, the court must rely on all available
documents attached to the motion [18]. However, as
V. Mykhailenko points out, this creates risks of
issuing unsubstantiated decisions [19].

The possibility of conducting court hearings via
videoconference, as provided for in Article 615 of the
Criminal Procedure Code of Ukraine, is an important
tool for ensuring the continuity of justice. However,
Supreme Court practice, particularly the ruling of
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October 11, 2023, in case No. 317/1524/15-k, indi-
cates that decisions on remote hearings must be pro-
perly reasoned, and the absence of justification for
why in-person participation of the accused is impos-
sible constitutes a significant violation [20].

Another pressing issue concerns the appli-
cation of preventive measures to military personnel.
The specific legal status of service members and the
conditions of military service require tailored appro-
aches. For example, applying house arrest to a sol-
dier stationed at a military base is practically impos-
sible. At the same time, detention may remove a
gualified specialist from the ranks of the Armed
Forces of Ukraine for an extended period, which, in
wartime, is an unaffordable luxury. Legislation,
particularly the Law of Ukraine “On Amendments
to the Criminal Procedure Code of Ukraine to Im-
prove Criminal Proceedings Under Martial Law”
has attempted to address these issues, but practice
reveals existing gaps [21].

Attention should also be paid to the specifics
of applying bail. In the context of the economic
crisis caused by the war and widespread impo-
verishment of the population, the amount of bail set
by the investigative judge may be unaffordable for
the suspect and their family. This leads to a
situation where the formal alternative to detention
becomes practically inaccessible, undermining its
humanitarian potential. More flexible approaches to
determining bail amounts must be developed, taking
into account not only the severity of the offense but
also the actual financial status of the individual.

In my view, the analysis of the aforemen-
tioned problematic aspects indicates that, in respon-
ding to wartime challenges, the legislature has at
times opted for an excessive expansion of prosecu-
torial powers and a limitation of judicial oversight,
thereby creating risks to fundamental human rights.
The ruling of the Constitutional Court of Ukraine
declaring the automatic extension of detention
unconstitutional serves as a crucial signal for the
need to return to a balanced approach. Even under
martial law, the effectiveness of criminal pro-
ceedings cannot be achieved at the expense of
undermining the foundational principles of justice.

The analysis of the theoretical and legal
foundations and practical challenges of applying
preventive measures under martial law inevitably
leads to the need for formulating concrete proposals

aimed at improving both legislative regulation and
law enforcement practices. The key objective of
such improvement is to find an optimal balance
between national security interests, the need for
effective criminal prosecution, and the inviolable
guarantees of human rights protection. Given the
identified conflicts and risks, reform efforts must be
comprehensive, addressing both procedural aspects
and strengthening oversight mechanisms to adapt
the criminal justice system to the prolonged challen-
ges of war without abandoning the principles of the
rule of law.

The first priority for improvement is revising
the provisions on delegating investigative judge
powers to the head of the prosecutor’s office. While
a complete repeal of this mechanism may be
premature during active hostilities, it is necessary to
establish clearer safeguards against potential abuse.

As proposed by D. A. Patreliuk, the pro-
secutor’s performance of judicial functions should
be time-limited, and a mechanism of automatic
judicial review of decisions made by the prosecutor
in this role should be introduced as soon as courts
are able to function [22, p. 753].

I believe it would be appropriate to supple-
ment Article 615 of the Criminal Procedure Code of
Ukraine with a provision requiring the prosecutor to
submit any decision on detention or its extension to
the nearest functioning investigative judge for
review within, for example, 72 hours. This approach
would preserve the responsiveness needed in emer-
gency situations while ensuring the right to judicial
oversight, albeit with a slight delay.

The second important area concerns the issue
of non-alternative detention. Despite the position of
the Constitutional Court that Part 6 of Article 176 of
the Criminal Procedure Code is not absolutely non-
alternative, its wording remains ambiguous. As
E. V. Dyachenko notes, this legislative construction
creates a risk of formalistic application, where
investigative judges, citing the seriousness of the
offense, disregard the possibility of applying other
preventive measures [23, p. 813].

I consider it appropriate to amend Parts 6 and
8 of Article 176 of the Criminal Procedure Code to
explicitly require the investigative judge to consider
the possibility of applying less restrictive alter-
natives, such as bail, and to provide reasoning in the
ruling as to why such alternatives are insufficient to
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mitigate the identified risks. This would compel the
prosecution to substantiate its motions more tho-
roughly and ensure that the court issues genuinely
reasoned decisions.

The third area involves improving the pro-
cedure for lifting preventive measures to allow mili-
tary service, as outlined in Article 616 of the Cri-
minal Procedure Code. The current mechanism,
which requires the motion to be submitted through
the prosecutor, limits the initiative of the defense.
As D. I. Hunchenko notes, in practice, there are
cases Wwhere prosecutors unjustifiably delay
consideration of such motions or refuse to submit
them to the court [24, p. 187]. To address this issue,
it would be appropriate to grant the suspect, accu-
sed, or their defense counsel the right to submit the
motion directly to the investigative judge or court.
The prosecutor would then provide an opinion on
the appropriateness of lifting the preventive mea-
sure, but the final decision would rest with the
court, in line with the principle of adversarial pro-
ceedings.

The fourth area concerns strengthening gua-
rantees of the right to defense during remote hearings.
While videoconferencing is an important tool, it is
essential to ensure meaningful not merely formal
participation of the defense counsel. As V. Matus
emphasizes, it is crucial to guarantee the possibility of
confidential communication between the defense
counsel and the accused during such hearings [25,
p. 146]. | believe it is necessary to establish, at the
normative level, the court’s obligation to provide
technical means for such confidential consultations
(e.g., through separate virtual rooms or breaks in the
hearing), and to clearly stipulate that the absence of
such an opportunity constitutes a significant violation
of the right to defense.

The fifth area of focus concerns the need to
unify judicial practice. An analysis of Supreme
Court rulings reveals inconsistent approaches to the
application of wartime amendments to the Criminal
Procedure Code of Ukraine [20]. The Supreme
Court must play a leading role in establishing
uniform standards by issuing general clarifications
on the application of Articles 176, 615, and 616 of
the Code. This would help avoid divergent inter-
pretations and ensure the predictability of justice,
which is a core component of the principle of legal
certainty.

Special attention should also be given to
improving the bail mechanism under martial law. It is
necessary to develop and legally codify a system that
allows investigative judges to consider not only the
suspect’s financial status but also the broader
economic realities caused by the war. One possible
solution is the introduction of differentiated coeffi-
cients or granting judges the right, in exceptional and
properly justified cases, to set bail amounts below the
statutory minimum, particularly in cases not involving
violence or threats to national security.

Furthermore, it is worth considering the intro-
duction of new, alternative preventive measures better
suited to wartime conditions. For individuals who do
not pose a significant public threat but present certain
risks, electronic monitoring (e. g., wearing an ankle
bracelet) could be applied as a standalone preventive
measure, rather than merely as an additional obligation
under house arrest. This would allow for effective
monitoring of a person’s movements without fully
isolating them from society.

Thus, the study has not only revealed the
theoretical and practical dimensions of applying
preventive measures under martial law but also
identified a range of systemic issues requiring ur-
gent resolution. Based on the analysis, the following
key problematic areas can be outlined:

1. Excessive expansion of prosecutorial po-
wers and violation of the principle of separation of
procedural functions. The temporary delegation of
investigative judge powers to the head of the pro-
secutor’s office (Article 615 of the CPC of Ukraine)
creates a direct conflict of interest. As a party to the
prosecution, the prosecutor cannot ensure impartial
and objective consideration of motions, which
contradicts the principle of adversarial proceedings
and the right to a fair trial. The absence of an
immediate judicial review mechanism for such
decisions poses significant risks to human rights.

2. The problem of non-alternative detention.
The statutory imposition of detention as the sole
preventive measure for a wide range of offenses
(Parts 6 and 8 of Article 176 of the CPC of Ukraine)
deprives investigative judges of the ability to apply
an individualized approach. This imperative pro-
vision undermines the court’s role in assessing the
suspect’s personality, actual risks, and the possi-
bility of applying less severe measures, potentially
leading to disproportionate restrictions on liberty
despite clarifications from the Constitutional Court
of Ukraine.
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3. Flaws in the procedure for lifting pre-
ventive measures to allow military service. The
current mechanism under Article 616 of the CPC of
Ukraine, which requires motions to be submitted
exclusively through the prosecutor, places the defense
in a dependent position. In practice, this leads to
delays or unjustified refusals by prosecutors, limiting
the individual’s right to defend the homeland and
hindering the effective mobilization of individuals
who do not pose a significant public threat.

4. Insufficient guarantees of the right to
defense during remote hearings. While videocon-
ferencing is justified under wartime conditions, current
regulations do not adequately ensure the right to
confidential communication between the defense
counsel and the accused during such hearings. The
lack of clear procedural safeguards may render the
defense’s participation merely formal and significantly
undermine the right to effective legal assistance.

5. Ineffectiveness of bail as a genuine alter-
native to detention. Given the severe deterioration
of the population’s economic situation, the bail
amounts set by law are often unaffordable for sus-
pects and their families. As a result, the formally
available alternative to detention becomes practi-
cally inaccessible, undermining its humanitarian
potential and reinforcing the repressive tilt of cri-
minal proceedings.

Resolving the identified issues requires a
comprehensive and systemic approach. In my opi-
nion, the most appropriate and effective directions
for improvement are as follows:

1. Establishing a mechanism for deferred
judicial oversight. Article 615 of the Criminal
Procedure Code of Ukraine should be supplemented
with a provision obliging the prosecutor who has
imposed a preventive measure in the form of
detention to immediately, but no later than within
72 hours, submit the decision along with case
materials to the nearest territorially accessible
investigative judge for review of its legality and
justification. This mechanism would preserve re-
sponsiveness in emergency situations while guaran-
teeing the right to judicial oversight.

2. Humanizing the provisions on non-alter-
native preventive measures. Parts 6 and 8 of Article
176 of the Criminal Procedure Code should be

amended to remove the imperative wording “a
preventive measure in the form of detention shall be
applied”. Instead, it should be explicitly stated that
when considering motions regarding individuals
suspected of committing the specified offenses, the
investigative judge is obliged to assess the possibility
of applying bail and must provide detailed reasoning
in the ruling as to why less restrictive measures are
insufficient to mitigate the proven risks.

3. Expanding procedural rights of the defense.
Article 616 of the Criminal Procedure Code should be
amended to grant the suspect, accused, and their
defense counsel the right to submit a motion for lifting
a preventive measure to allow military service directly
to the investigative judge or court. The prosecutor
should provide an opinion in such proceedings but
must not be the sole initiator of the procedure. This
would restore the balance between the parties and
uphold the principle of adversarial proceedings.

4. Legally enshrining guarantees for remote
defense. The Criminal Procedure Code should be
supplemented with a provision clearly regulating
the procedure for conducting court hearings via
videoconference, including:

Establishing the court’s obligation to
ensure technical means for confidential commu-
nication between the defense counsel and the accu-
sed before and during the hearing (e. g., through
secure private channels or scheduled breaks upon
the defense’s request);

Stating that violation of this right consti-
tutes a significant breach of procedural law and
grounds for annulment of the court’s decision.

5. Unifying judicial practice and developing
new approaches. The Supreme Court should gene-
ralize the practice of applying preventive measures
under martial law and issue clarifications on the
interpretation of the most problematic provisions.
Additionally, consideration should be given to intro-
ducing new, more flexible preventive measures, such
as electronic monitoring as a standalone measure, and
developing a methodology for determining bail
amounts that reflects the individual’s actual financial
status and the country’s economic conditions.

I firmly believe that the proposed changes
would not only eliminate the most glaring legis-
lative conflicts and gaps but also strengthen the
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resilience of the criminal justice system in the face
of prolonged wartime challenges. Improving pro-
cedural mechanisms and enhancing judicial over-
sight are essential to ensuring that, even under
martial law, Ukraine remains a rule-of-law state
where human rights are the highest value and justice
is administered on the principles of fairness and the
supremacy of law.

Conclusions

In summary, the functioning of the institution
of preventive measures under martial law is a complex
and multifaceted process that requires ongoing scho-
larly analysis and legislative refinement. This study
has established that the legal basis for applying such
measures consists of a comprehensive system of
norms, including inviolable constitutional guarantees,
special legislation on martial law, amended provisions
of the Criminal Procedure Code of Ukraine, and
international human rights standards. At the same
time, in responding to the challenges of full-scale
aggression, the legislature has at times adopted deci-
sions that disrupted the balance between security inte-
rests and the protection of fundamental rights, particu-
larly through the excessive expansion of prosecutorial
powers and the limitation of judicial oversight.

The key issues identified during the research
include violations of the principle of separation of
procedural functions due to the delegation of inves-
tigative judge powers to prosecutors, ambiguity and
risks associated with non-alternative detention, and
procedural shortcomings, especially regarding the
lifting of preventive measures for mobilization and
the protection of the right to defense during remote
hearings. The Constitutional Court of Ukraine has
played a crucial role in correcting these imbalances,
with its rulings reaffirming the inviolability of the
right to liberty and judicial oversight, even under
extraordinary circumstances.

To address the identified problems, a com-
prehensive approach has been proposed, including
the introduction of a deferred judicial review
mechanism for prosecutorial decisions, the huma-
nization of provisions on non-alternative preventive
measures, the expansion of defense rights, the legal
codification of guarantees during remote hearings,
and the unification of judicial practice. Imple-
menting these proposals would help align national
legislation with the principles of the rule of law and
international standards, while strengthening the
resilience of the criminal justice system in the face
of prolonged wartime challenges and ensuring
adequate protection of human rights.

Future research in this area may focus on
evaluating the effectiveness of alternative preventive
measures under martial law, developing risk assess-
ment criteria specific to wartime conditions, and ana-
lyzing international experiences of criminal justice
systems in countries affected by armed conflict.
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3AITIOBIKHI 3AXOU B YMOBAX BOEHHOI'O CTAHY: IPOBJIEMHI ACIIEKTH
3ACTOCYBAHHA TA YAOCKOHAJIEHHS

Bosogumup OpTHHCHKHIT

JloxTop 1opuIuYHUX HayK, npodecop, 3acaykeHui opucT YKpainy,
Hamnionaneuwuii yHiBepcutet “JIbBiBchbka nomitexuika”, Byn. C. banaepu, 12, 79013, JIsBiB, Ykpaina,
volodymyr.l.ortynskyi@Ipnu.ua, ORCID: 0000-0001-9041-6330

Anortanis. CrarTs BUCBITIIOE TpobieMy TpaHchoOpMalii IHCTUTYTY 3alOODKHHX 3aXOIiB y KpHMi-
HaJbHOMY IIPOBA/PKCHHI YKpaiHM B yMOBaxX BOEHHOTO CTaHy. AKTyaJbHUM € IOCIHIDKCHHS OaJaHcy Mix
HEOOXiHICTIO e(eKTUBHOI MPOTHUIT 3TOYMHHOCTI, 30KpeMa 3JI0YNHAM IPOTH OCHOB HAaIliOHAJIHHOI O€3MeKH, Ta
00OB’SI3KOM Jiep)KaBU rapaHTyBaTH (yHIaMEHTalbHI IIpaBa JIIOAWHH, NEpPeAyciM MNpaBo Ha CBOOOAY Ta
0COOWCTY HENOTOPKAHHICTH, siKe, 3TigHo 3 KoHctHTymiero YkpaiHu, He miiarae OOMEXEHHIO HaBiTh 3a
eKCTPaoOpAMHAPHUX OOCTaBUH. AHAI3yeThCs CKIIAJHA CHCTEMA IMPABOBHX HOPM, 10 PEryJIOIOTh 1€ MUTaHH,
3-MOMIX HUX:. nojoxeHHs KoHcrurymii Ykpainu, 3akony Ykpaiau “IIpo nmpaBoBHii peXHM BOEHHOTO CTaHy
crieniagbHi HopMHu KpuMinansHOTO TpoliecyaabHOTO KOAEKCY YKpaiHHu Ta MDKHApOJHO-IIPABOBI 3000B’ A3aHHS
JieprkaBH, 30KpeMa ToJioxkeHHsT KoHBEHIIIT po 3aXKCT MpaB JIOANHY i OCHOBOIIOJIOKHHUX CBOOO/.

VY crarTi 0OOIPYHTOBYETHCS HEOOXiTHICTH TIMOOKOTO HAYKOBOTO OCMHCIICHHS! HOBEJ KPUMIHAIBHOTO
IpoLECYaJbHOTO 3aKOHOAABCTBA, 3alpoBakeHuX micis 24 motoro 2022 poky. OcobnuBYy yBary aBTOp Ha/a€
TaKUM NPOOJIEMHUM acCHEKTaM, SK THMYACOBE JICJICTyBaHHS ITOBHOBAXEHb CIIIUOTO Cy[/i KEPIBHUKY OpraHy
MPOKYPATypH, 3aMpOBaPKEHHS Oe3aIbTEPHATUBHOTO TPUMAHHS ITiJ] BAPTOIO JUIS MEBHUX KaTETOPiil 3JI0YMHIB,
MeXaHi3M aBTOMaTHYHOTO MIPOJOBKEHHS CTPOKIB apeITy Ta crenudika 3acTOCyBaHHS 3al00KHUX 3aX0MIIB 10
BIHCHKOBOCITYKOOBIIB. MeTomaMu IocimKeHH Oyiu (OopManbHO-IOPUINYHUI aHaNi3 HOPM YHHHOTO 3aKO-
HOJaBCTBA, CUCTEMHHUI aHaJi3 CyJO0BOi NMPAaKTHKH, 30KkpeMa pimens KoHcruryniliHoro Cyny Ykpainu ta Bep-
xoBHOro Cyny, a TakoX MOPIBHSUIBHUI aHaJi3 HAI[lOHAIFHOTO PETYIIOBAaHHS 3 MIXXHAPOJHUMHU CTaHIAPTaMH Y
cdepi mpaB JIFOTUHH.

VY crarTi aHami3yeThes TpaKTHKa 3acTOCYBAaHHS 3MIHEHHMX HOPM Ta ii BIUIMB Ha JOTPUMAaHHSI
OCHOBOIIOJIOXKHUX 3acajl KpUMIHAIBHOTO MPOBAJKEHHS, TAKUX SIK 3MarajbHICTh CTOPIH Ta MPaBO Ha CYJOBUi
KOHTPOJb. ABTOp CTaTTi BBaXkae, IO 3aKOHOAABEIb, pearyioydl Ha BUKJIMKM BiHH, MOACKYAU 0OpaB LUIAX
HaJMIpHOTO PO3IIMPEHHS ITOBHOBAXKCHb CTOPOHM OOBHMHYBAU€HHS, IO CTBOPWIJIO 3arpo3u [yl (yHIaMeH-
TalbHUX TpaB ocobu. Haromnomryerscs Ha kimrouoBiit poni Koucruryniiinoro Cyny YkpaiHu y BiTHOBJICHHI
OajaHCy Ta BH3HaHHI HEKOHCTUTYLIHHMMH OKPEMHX MOJIO0XKEHb, L0 CYNEPEYHIH MPHUHIMIY BEPXOBEHCTBA
IpaBa Ta MpaBy Ha CBOOOLY.

VY poboti 3po0IeHO BHCHOBOK, IO €()EeKTHBHICTh KPUMIHAJIBHOTO NMPOBA/DKEHHS B YMOBaX BOEHHOTO
CTaHy HE MOJXKE JIOCSATATHCS 3a JIOTIOMOTOIO0 HIBENIOBAHHS 3aCaJHUYMX MNPUHIUMIB mpaBocynas. OcobiuBa
yBara HaJaeThCS IMOHATTAM ‘‘CyNOBHHA KOHTPOJB’, “IPOMOPIiiHICTE O0OMexeHp” Ta “Oe3albTepHATHUBHICTH
3armo0KHOTO 3ax0Ay”. BcTaHOBICHO MOUUIBHICTH meperiny okpemux monoxkeHb KIIK Vkpainum mis mo-
CIJICHHS TapaHTil mpaBa Ha 3aXUCT. ABTOp TPOIOHYE BIACHI NPOIO3UILIi IIOAO0 BIOCKOHAJICHHS 3aKOHO-
JTABCTBA, 30KpeMa IIO0 3alpOBaHKEHHS MEXaHI3MYy BiITEpMIHOBAHOTO CYIOBOTO KOHTPOJIO 3a PIiIICHHAMHU
NPOKypopa, 3MiHM penakiii HopM npo Oe3aqbTepHAaTHBHE TPUMAHHS MiJl BapTOO, BAOCKOHAIECHHS NPOLEIypPH
CKacyBaHHs 3aro0DKHOTO 3aX0/y Ul MPOXOJPKEHHs BIHCHKOBOI CiIy:kOM Ta yHidikamii cyJoBOi MpakTHUKH
BepxoBaum Cymom.

Kiro4uoBi ci1oBa: 3ano0ikHI 3aX0/1, BOEHHUAN CTaH, TPUMaHHS IiJI BAPTOIO, IPABO HA CBOOOY, KPUMi-

HaJlbHE TPOBAJDKEHHS, CYIOBUI KOHTpOib, KpumiHampHMI NporecyalbHU Konekc Ykpainu, Koncruryris
Ykpainu, mpaBa JIOAWHHA, Oe3aTbTEPHATHBHI 3aIT001KHI 3aX0TH.
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